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Ex. Appeal No. 433/10

Per: Anil G. Shakkarwar

The present appeal is filed by the appellant, M/s
Kirloskar Batteries Private Limited, against Oi"der—in—A}fi};eal
No. 298nCE/APPL/NOIDA/QOOQ dated 28/10/2009 pas;sc:d
by Commissioner of Central Excise & Customs (Appeals),

Noida.

2. The brief facts of the case are that the appellant was

issued with a Show Cause Notice dated 28/05/2008 wherein
it was propbsed to recover an amount of Rs 1 1,17,731/-
which  was equal to the amount of Cenvat credit availed in
respect of capital goods cleared after use under invoice No. (]
dated 22/05/2007 to their another Unit at Banglore. The sajd
Cenvat credit was availed during the period from 1997-98 é_‘%t.l'l_d
the capital goods were cleared in 2007 and the said S.}jr}w
Cause Notice invoked provisions Rule 3{3} of Cenvar Credir
Rules, 2004 and proposal for recovery of said amount wWas
under Rule 14 of Cenvat Credit Rules, 2004. The said Show
Cause Notice was adjudicated through Order-in-Original No.
27 / Additional Commissioner/Noida /2000 dated
16/04/2009. The appellant had submitted before the Original
Authority that the said Rule 3(5) of Cenvat Credit Rules, 2004
deals with removal of capital goods as such and the capital
goods were removed by them after use for several years and

b

.>_J
the same could not he treated as removed as such, THey

relied on various case laws to support their claim including in
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ase ‘of Cummins India Ltd. Versus Commissioner of
Central Excise, Pune-HI reported at 2007 (219) E.L.T. 911
{Tri. - Mumbai). The Original Authority did not appreciated

the arguments and confirmed the demand of Rs.

'11,17,731 /— and imposed equal penalty. Aggrieved by the-

said Order-in-Original No. 27 /Additional
§201111.11i.ssi0}.161‘/Noida/2009 dated 16/04/2009, appellant
1§;efex'1"ed appeal before Commissioner {Appeals}. The said
appeal was decided through  Order-in-Appeal No.
298-CE/APPL/NOIDA/2009 dated 28/10/2009. The Id.
Commissioner {Appeals) upheld the confirmation of demand
by Original Authority and set aside the penaky imposed
through Order-in-Original.  Aggrieved by the order of
Commissioner {Appeals} the appellant is before this Tribunal.
3. The 1d. Counsel for the appellant has submitted that the
capital goods Weré used in their Neoida Unit for 10 vears and

after the use for 10 years they were removed lo their another

{'“an:it at Banglore under invoice No. 1, dated 22/05/2007. It is
very elearly stated in the invoice that the removal was stock
transfer. He has further relied on ruling by Hon’ble High
Court of Delhi in the case of Harsh International (Khaini) Pvt.
Lid. Versus Commissioner of Central Excise reported at 2012
- (281) E.L.'FI. 714 {(Delhy). Referring to the ruling in Para 13, 14
& 15 of the said ruling of Hon'ble High Court of Delhi, he has
argued that the case is squarely covered by the case law and

that the clearance of the said capital goods cannot be treated

R
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as i‘emovg\;ﬁ-,as such of capital goods and same is not covered
by the said Rule 3(5) of Cenvat Credit Ruleg, 2004,
4. The 1d. DPepartmental Revenue has supported. the

i

Order-in-Appeal. b
5. Having considered the rival contentions, I find that the

wesent appeal is covered by the said ruling of Hon'ble High
f] i)

Court of Delhi, relied ixpon by ithe ld. Counsel for the

“appellant. The Hon'ble High Court of Delhi, has ruled in the

Para 13, 14 & 15 of case law as follows:-

“13. M/s Harsh International Pvt. Lid, admittedly sold
the capital goods in June and July, 2007 to M/s Harsh
International (Khaini) Pvt. Ltd. The dates of sale thus fall

prior to the amendment made with effect from

"
\

13/11/2007. The Tribunal has rightly pointed oxft_'r;.f that
the case of Harsh International Put. Ltd., fall under Rule

3{5) ‘as it stood amended from 06/05/2005 but before

being amended on 13/11/2007. However, we note that
the view taken by the Tribunal in the impugned order is
that the words “as such” appearing in Rule 3(5) also took
in the wused capital goods. Thus according to the
Tribunal, used capital goods when removed continued 1o

remain capital goods “as such” and therefore the Cenvat
o

credit availed of on the capital goods has to be repaid.
Thus the substantial question of law raised in thetappeal

'I.'l ’
1s whether used capital goods on which Cenvat credit was

availed are capital goods removed “as such”. The words

N
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“a5 such” have heen interpreted by the Punjab &

Haryana High Court in Commissioner of Central Excise,
éhandigarh Versus Raghav Alloys Ltd., 2011 {268) E.LT.
161 (P & H) = 2012 (26) ST.R. 87 (P & M) to refer to
“upused” capital goods and do not take in the used

capital goods. It has been observed as under:-

«g  We have heard arpuments of both the Id. Counsel. The
Tribunal has rightly noted that unlike mputs, which get
consumed 100% with the same are taken up for use in relation o
manufactore of finished goods, capital goods are used over a
period of time. The capital goods lose their identity as capital
goods only when after use over a period of time, the same has
become in-serviceable and fit to Le scrapped. The ahjual of
Cepvat Credit on capital goads s 1o avoid the cascading effect of
duty. If even after use for a couple of years, the Cenvat Credit s
required to be eversed then it would certainly defeat the object
of the sc.hemc‘ To avoid misuse of the scheme in the Rules, it
hag been provided that il the machines are cleared as such the
Assessee shall be liable (0 pay duty equal to.amount of Cenvat
Credit availed. The machines which are cleared afier utilization
cannot be treated as machines clearcd as such, With effect fi‘om

13/11/2007, a proviso has been added ic Rule 3(3) of the Cenvat

Credit Rules providing that if the capital goods on which Cenvat

Credit has been takep are removed afler being used, the

manufacturer shall pay the amount equal to Cenvat Credit taken

on the said capital goods reduced by 2.3% for each quarter of

&\
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year or part hereof from ihe date of taking the Cenval LrediL.

The board has also in the Circular dated 01/07/2002 clarified

that in the case of clearance of goods after being put into use, the

value shall be determined after allowing the benefit o

™~

depreciation as per rates fixed in Roard’s Leter datel,
26/05/1993. The Respondent has utilized the machinery for mine

years and paid duty on transaction value. The machine cleared

after pulling into use for nine years canot be treated as Cleared

y
§

“as such’. Insertion of proviso w.e.f. 13/11/2007 makes 11 clear
that there is difference between machines cleared without
putti.nglimo use and cleared after use. The Bombay High Court
has upheld the view of the T ribunal in tﬁc case of Cuwnming
Tncia Limited Versus Commissioner of Ceniral Excise, Pige-111,
2007 (219 EL.T. 911 (Tnl. - Mumbai). The Tribunal in the case¢
of Nahar Fibres has also dismissed Appeal of the Revenue f%_gl{i
there is nothing to show that the said decision of the ’i‘z_‘ib;};‘;ai

has been set aside by any Court.”

g, In these Circumslances, we aie of the considered opinion that
(he Appeal of the Revenue is horoft of merits so deserves 10 be

dismissed.

10, The question raised by Revenue are answered 1n

favour of Assessee and Appeal is dismissed.

14. Our attention was drawn to the judgment of the

Bombay High Court in the case of Curumnins India Limited
. At

L:'_r'
Versus Commissioner of Central Excise, Pune-lll, dated

\
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03/07/2008. The High Court has affirmed the order of
CESTAT, holding that the view that used capital goods
capnot be said to be capital gbods removed “as such” for
the purposes of Rule 3(3), “is in consonance with the
law”. This judgment of the Bombay High Court has been
noticed by the Punjab & Haryana High Court i the

. above decision.

15. In the present case the appellant purchased the
capital goods in thé period between 2003 & 2005 and
used them in its factory till they were sold to M/s Harsh
International {Khaini) Pvt. Ltd. in June & July. Thus the
capital goods were used for a period of 2 to 4 years. They
cannot therefore be stated to Se sold “as such” capital
soods. They were sold as used capital goods. We agree
with the Bombay and Punjab & Haryana High Courts
and hold that the appellant was not liable to pay excise
" duty in accordance with Rule 3(8) when it removed the
used capital goods and consigned them to M/s Harsh

International .(Kh aini) Pvt. Ltd.”

Following the ruling by Hon’ble High of Delhi in the above
stated case law, 1 hold that the appellant was not required to
pay excise duty that is in another words debit of Cenvat credit
taken at the time of receipt of said capital goods under Rule
33} of Ceﬁvat Credit Rules, 2004 while removing the Saidl

capital goods after wuse. Therefore, 1 set aside the

)
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Order-in-Appeal and allow the appeal. The appellant shall be

entitled for consequential relief, in accordance with law.

(Dictated and pronounced in Court}

(ANIL G, SHAKKARWAR)

MEMBER (TECHNICALY

Angari
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