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Appeal No E/37Hb/10

Per Mr. Anil Choudhary :

E;J

The present appeal is filed by the Revenue against Order-in-

Appeal Nos.256-257-CE/MRT-11/2010 dated 20.08.2010.

The issue in this appeal by Revenue is, whether the Co};}i}missioner
(Appeals) have rightly allowed the benefit to the respondent-assessee
under Notification No.22/2003-CE under the facts, he had procured
duty free items like Bus Bar Trunking Flexible End Copper Termination,
Panel/Board Plan 3, Main LT Panel etc, during August, 2004 to
September, 2006 being capital goods for utilization in their 100% EOU
for use with their captive power plant/diesel generating set. Upon
inspection by Revenue, goods was found to have been instalied in the
adjoining 100% EOU namely ‘Gajraula Spinning Mills” owned by the
same company, namely T.T, Ltd. and the admitted facts beino that the
power through the said’ disputed equments/cap:tai goods\ was being
received by the resp_o_:_jd_en_t;_a__s__se_ssee; nameiy the ‘(sangoshwm

Spinning Mills’,

The SCN dated 11.12. 2008 was :ssucd mvokmg the extended perrod

as on the facts sLated above it appeared to Revenue -that the__

respondent-assessee have v:olated Lhe condatzon of Notiflcahon._-

No.22/2003-CE, wherein exemphon is. avallabie to 100% EOU SUbjEC
to the condition that impugned goods are used by the unit for the_.__
purpose specified therein, that is in connect[on w:Lh product:on Iand.
export of goods. Further, it is observed m the SCN that the user-

industry could have transferred thL 1mpugned goods to another EOU

for use within the unit after gwmg ;ntimat:on to the p?oper ofﬁcer

subject to maintenance of. proper accounts of removal and FCCEipt of_

geods and foi!owmg the procedure In the course of mspectlon, on
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-;'21.:12.2006, statements of Mr: 8. C. Jain the vice President of both the
units was recorded, who stated that they were under the impression
that EOU of same owner can share facilities of captive power plant and
panels, and therefore, the goods mentioned in the table in the SCN,
were installed in the premises of Gajrauta for convenience instead of in
ty the premises of ‘Gangeshwar, as such equipment for transmission of
“power had to be installed near the captive power plant, which was
_-ins_tailed in the premises of Gajraula. It was aiso clarified that both the
EOU units are Iocated 51de by-side having common boundary watl,
owned by the same company It was further stated that they had
"_obtamed tega} advice, wherean it was advised that EOU could share
equipments with other units of the same owner in view of Notification
NO.50/2005-CUS. The SCN was adjudicated on contest and the duty

on capital goods, amounting to Rs.7,40,377/- was demanded with

assessee, Gangeshwar Spinning Mills, A penality of Rs.5,000/- was also
'\'f- imposed on -Qaj__ray__la Spinning Mills under Rule 27 of CER, 2002. Being
aggrieved, the- respondent-assessee preferred appeal before Ld.
Commissioner (Appeals), who vide the impugned order allowed the
appeal of the respondent-assessee, observing that as per Para 2A of
the notification, user-industry may transfer the capital goods to any
other user/industry, subject to the condition that the user industry
shall give prior intimation to the authority before such transfer of
capital goods. Further observed that the moot point in the casé is,
whether it is justified to deprive the assessee from substantial benefit
of the Notification that is exemption on waiver of duty, on account of

o non-complianbe of the said condition being failure to intimate the

\ :
;



4 Appeal No.E/3795/10

Department. Under the facts and circumstances that the capital goods
in question had been installed in the adjoining premises of another
EOU owned by the same assesses and admittedly the powey through
the said equipment being received by the respondent—assesxgee fulfils
the condition of user and/or the purpose of nctification being
manufacture of goods and export thereof being fulfilled. 1t is only for

the minor error failure to give intimation to Revenue, cannot result in

denial of substantial benefit,

The Ld. AR for Revenue relies on the grounds of appeal and also relies

on the findings in the Order-fn'—Origina!,

The counsel for the respondent-assessee have not appeared in spite of
notice. Accordingly, as the issue lies in narrow compass the appeal is

decided with the assistance of Ld. A.R, for Revenue and aﬁter going
i
through the records. A

Having considered the rival contentions, I find that there have been
substantial compliance of the conditions of Notification N©.22/2003 -
CC, which required that duty-free capital goods acquired by the 100%
EOU should be utilised by it for manufacture of goods, which are finally
exported. Accordingly, there is no error found in the Order-in-Appeal
passed by Ld. Commissioner (Appeals), hence the appeal filed by
Revenue is dismissed. The respondent-assessee will be entitled to

consequential benefits if any in accordance with law.

(Dictated & Pronounced in the open Court)

O
<.

(Anil Choudhary)
~ Member {Judicial)

Mishra
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