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| am directed to transmit herewith a certifted copy of order passed by the Tribunal under section 35-C{I) of the
Central Excise and Szl Act, 1944,

Asstt. Registrar
Application Appeal Name and Address of Appellant

E44312009 KUMAR ABHISHEK
ENGINEERING CO. PVT.
LD, o
TEACHERS COLONY, IN
FRONT OF GANDHI NAGAR
TRANSFORMER, DEOBAND,
DISTT. SAHARANPUR (U.P.)

’ E44/2009 ST, DINESH SHARMA,
TEACHERS COLONY, IN
FRONT OF GANDHI NAGAR
TRANSFORMER, DEOBAND,
DISTT. SAHARANPUR (U.P.)

! 245572009 SIIRT Y. K. PARASHAR,
R/CG 5/53, SHIBBANPURA,
GHAZIABAD (U.P.)
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-C.C.E. NOIDA

(C-56/42, Sector-62, Noida-
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¢ -C.C.IE. NOIDA
(C-56/42, Sector-62, Noida-
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A. K. Mishra, Consultant,
B-261, North Ex Mall,
SECTOR-9, ROINY,
Delhi

1100853

Piyush Kumar,Adv

§ B-25, Lajpat Nagar - III,
New Delhi
Delhi
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9 Bar ié_g;%socimion, CESTAT, Allahabad

16 Dir;\ctor Publications, Custems, Exeise. LP, Estate, Dethi

FE M/s Centax Publications Pvt. Ltd., 1512-B, Bhishm Pitamah Marg, New Dethi-3

12 Company Law Institute of India PvL. l.td., Mo.2 (old 1to.36), Vaithyaram Swreet, T. Nagar, Chennai-17

I3 Taxmann Allied Service Pyvi. Ltd., 59/32, New Rohtak Road, New Delhi-110005

14 LAWCRUX Advisors Pvt. Ltd,, LAW House, 1-8, Sector- 10, Faridabad 1721003 {Harvana)



15 TaxindiaOnline.com Pyt Lid., 2nd Floor, Vasant Arcade, Vasant Kunj, New Delhi - 110070
10 Mark Professional Services Pvt. Ld,, 108, Everest Block, Aditya Enclave, Hyderabad - 38
17 The ICFA] society, 52, Nagarjuna Hill, Punjagutta Hyderabad -300082

18 M5 Knowledze Processing Pt id. (taxmanagementindia.com), FF-19, 15t Floor,Cross River Mall,CBD
Ground Near Karkardooma Court,Deihi- 0032
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Appeal Nos, ; /443, 444 & 2453 /2000-EX[SM]

Arising out of OIO ' No.34/COMMISSIONER/NOIDA/2008 dated
27.08.2008 passgd__ p\(.:-CQm__m_iss_i_qn_er, Central Excise, Noida.

1) Kumar Abhishek Engineering Co. Pvt, Ltd. (E/443/2009)
2) Sh. Dinesh Sharma (£/444/2009)
3) Sh. Y.K. Parasar - - (E/2453/2009)

..APPELLANTS
VERSUS
1) C.C.E. -Noida.
2) C.C.E. —-Noida.
3) C.C.E. ~Noida.
..RESPONDENTS

APPEARANCE

id , .
Shri Shri Gopal Verma, Proxy Counsel for the assessee-appeliants,
Shri D.K:. Deb, Asstt. Commir. (A.R.) for the Department

.-CORAM.

'HON BLE MR ANIL G SHAKKARWAR, MEMBER (TECHNICAL)

Per Mr. Anil G. Shakkarwar :

The present three appeals are arising out of common Order-in-
(?nganal No. 34/COMMISSIONER/NOIDA/2008 dated 27.08.2008.
Therefore they are taken up together for deci ision.

2. The hrief facts of the case are that, M/s. Minda Huf Ltd., Noida

was issued with a show cause notice dated 12.02.2007 with allegations

N
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that M/s, Minda Huf, Noida collected invoices from variouis Persons
who have registered with Central Excise Department but the said
persons did not make any payment of Central Excise duty iaut issued
the invoices and such invoices were used for avaiiment zof Cenvat
credit by M/s. Minda Huf Ltd. Present three appeliants werei made co-
noticee in the said show cause notice. The allegations against the
present three appellants are that they issuéd fake Centirai Excise
invoices to M/s. Minda Huf Ltd., Noida without making any pzay*:_‘r,pent of
Central Excise duty and without clearance of goods. The ia['aige{!ants
were called upon to show cause as to why penalty shouﬁ!d not be
impose upon them under Rule 26 of Central Excise Rules, 2002, Rule
13 of Cenvat Credit Rules, 2002 and Rule 15 of Cenvat Crgdit Ruies,
2004. The matter was adjudicated tﬁrough impugned Order—;_in-Origina!
wherein Shri Y.K. Parashar was imposed with penalty of Rs. 61,9,304/-
. M/.s Kumar Abhishek Engineering Co. Pvt. Ltd. was imp:osed with
penalty of Rs. 17,9,530/- and Shri Dinesh Sharma was imgosed with
penalty of Rs, 27,44,168/- under Rule 13 of Cenvat Credit Rules,
2002, Rule 15 of Cenvat Credit Rules, 2004 and Rule 26 of Central
Excise Rules, 2001/2002. Aggrieved by the said order the zaﬁ\fpellants
are before this Tribunal.

3.  The grounds of appeals indicate that the appellants are
contesting on the provisions of Rule 26 of Central Excise Rules,I
2001/2002. The appellants have contended that only th? PErsons

who is concern with such goods which are liable for confiscation can

be lhable to be imposed with penalty under said Rule 26 and that

\




3 Appeal Nos. : E/443, 444 & 2453/2009-EX[SH]

the appellants did not deals with any such goods, therefore they are
Hot liable for penalty under Rule 26 of the said Ruies. They also
contended that Ruie 13 of Cenvat Credit Rules, 2002 and Rule 15 of
Cenvat Credit Rules, 2004 are attracted only towards a person who
takes/avails Cenvat credit in respect of duty paid on inputs or
capital goods in contravention of the said Ruies. |

4, Heard the learned - counsel for the appellants. He has
reiterated the grounds of appeals and submitted various case laws
wherein the pronouncemerﬂ'}are in respect of applicability ef Rule 26

of Central Excise Rules & Section 112 of Customs Act, 1962. The

case laws cited by the appellants are as under :-

Ly () Shiva Alloys Pvt. Ltd. Vs, Commr. C.Ex., Delhi-I decided through

§
Final Order No. A/52427-52428/2015-SM{BR] dated 03.08.2015.

(ii) Duggar Fiber Pvt. Ltd. Vs, Commr, C.Ex., Delhi-1 decided through
Final Order No, A/51174-51175/2015-SM[BR} dated 07.04.2015.

(ifi) Commrr, C.Ex., Aurangabad Vs. Ispat Industries Ltd. reported at
2010(261)E.LT. 1059 (Tri.-Mumbai)

(iv) Ispat Industries Ltd. Vs. Commr. C.Ex. & Cus., Aurangabad
reported at 2008(226) E.L.T. 218 (Tri.-Mumbai). |

(v) Kinship Agency Pvt. Ltd. Vs. Commr. Cus. (I} Nhava Sheva
reported at 2016(334) £.L.T. 695 (Tri.-Mumbai)

(vi) Virender Bansal Vs. Commr, Cus. (ICD), New Delhi reported at

2015(317) E.L.T. 796(Tri.-Del.)

i (vii) 5.K. Colombowala Vs. Commr. Cus. (Import) Mumbai reported at

2007(220) E\L.T. 492 (Tri.-Mumbai),

4. lLearned D.R. has supported the impugned Order-in-Original.
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4 Appeal Nos. ! £/443, 444 & 2453/2009-£X[SM]

5, Having considered the rival contentions and on perusal of
records 1 observe that said Rule 13 of Cenvat Credit Ruies, 2002
deals with various situations and one of the situation covered by the
said Rules is that, “If a person contravenes any of the provision of
said Cenvat Credit Rules, 2002 in respect of any inputs, then such
person shall be liable to penaity not exceeding the duty on the
excisable goods in respect of which any contravention has been
committed”. The records of the case mdlcates that admlttedly the
appeliants have issued invoices without payment of duty and issue
of invoice without payment of duty is contravention of provision of
Cenvat Credit Rules. I also find that penalty under said Rule 13 of
Cenvat Credit Rules is not dealt with in any of the case laws relied
upon by the appeliants. I, therefore, hold that appellants were liable
to be imposed with penaity imposed in the impugned Order-in-

Original, I, therefore, do not find any reason to interfere with the

impugned Order-in-Original. As a result, all three appeals are

dismissed.
A
(Pronounced and dictated in the open Court)
(Anil G Shakkarwm)
patel/- . Member (Technical)
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