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* Ex. ppeat No. 381112

per Mr. Anil Choudhary
The appellant is i appeal against Grder it appeat dated
3071242011 passed by the Commissiener of Central Excise appeais,

Eanpur.

5. The issug in this Appeal is whather rhe appetlant i@ entitled (0
take Cenvat credit on outward transportation (for finisheo Quos)
.durmg the period Februaty, 2007 te Octoher, 2010, transport from

factory to the premises af the huyer.

3, The brief facts are thab during audit, Revenue noticed  that
appellants have avalled Cenval credit amaunting to Rs.49,128/- on
seryice tax paid on gutward freight. M dated 29.04.2011 wos [maued
involving the extended peried @5 it appeared that the factory i the

place of removal.

4, The appellanis contested lhe SUN stating that as per ithe
purchase Order from the buyer, the manufactured goods were ta be
delivered at the door steps of the buyer, Further, reliance was placed
of CBEC Circufar nNo. 0778/ 2007-5T dated 23.03.200/, which provides
that wherever, the manufacturer claims that rhe cale has taken place
at the destination point in terms of the sale agreeament, it should be

SERn a5 Under |

{iy the ownership of goods and the property  in goods
remained with the seiter of the goods vl the delivery of goods in

acceptable condltion Lo the purchaser at his door step
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Ex, Appeni No.381 JAz

(i) the seller oore the risk of joss of or damage to the gouds

during transit ta the destination |

(i) the freight charges wert an integral part of the price of
goods.,  In cuch cases, the credit of the service rax paid on the
transportaticn upto such place of sale would be admissitle If it can he
ecyabiished by the daimant of such sale and transfer of property N

qoods oceurred at the sald place.

The SCH was adjudicated vide Order-in-Original dated 27.06.2011 and
proposed demand was canfirmed with gqual amount of penalty under
Saction 11AC of the Act along with interest. peing aggrieved, the
appellant preferred the appeal before the ld.Comrmissioner (Appeals),
who has heen pleased to dismiss the appeal abserving that it s un-
disputed fact that the freight charges have nat been included in the
assossable value of exvcisahle goods, which 15 a sine qua non o avail
input service credit as it indicates that place of removal is the huyer's

place. Being aggrieved, the appellant is in sppeat before this Tribunal.

. The id.Counsel for the appellant, states thal pboth the Couwrt
beiow, have committed mistake of fact. He took me through sample
purchase orders issued by Surya Roshini Ltd., whergin under congition
of purchase, mode of transport s road, freight is payable by wyou
(sefier) & destination — our works at Malenpur (buyer's factory). He
alse took me through the inwoice No.166, Book No.4 dated

05.06.2010, wherein no freight have been charged separately from .t_hé N




i Ex. Appeal Mo 3814712

buyers. Similacly, Ihvoice Wo. 798, Bock No.3b dated 26.02.2010 fisr
cale to Surya Roshmi itd., no amount have nean charged for frefght.
in the accompanying GR Note, the gonds have been sant freight paid .
However, in the GR-Nole Mo 398 in Annexure 2, invoice Na.166, the
goods were sent freight “to pay™. It e not evident, who paid the
freight. The ld.Counset further states that it is evident that the goods
have been defivered by the sellor-appellant at the BMuyers promises
and the risk during Lransit was on the seller and further according o
the terms of purchase/sale, the muyer accepted the goods only on s
delivery al their prermises. As such, ait the conditions are gatisfisg as
explained by the CBEC Circular mentioned hereinabove  ani
accordingly, the appeal may pe allowed with consequentiat henefit,

6. The [d.A.R. for the Revenue relies on the impugned arder.

7. Having considered the rival contentions, I fing that the first
condition is satisfied as {he ownership of the goods rermainead with the
celler as the buyer accepted the goods only on detivery on which event
only, transfer of the property took place. Secand condition alse stands
catisfied because durtng transit to destination risk remained with the
sellerfappellant. S0 far &as the _third condition is concerned, it i
apparent from the sample nvoice mentiocnad hereinsbove that the
freight charges have not been charged separately, and are infagral
part of the price of the goods.  Accordingly, 1 find that the

ld.Commissionar (Appeals) is in errov in upnhotding that the {reight

charges have not been included in the assessable value,

etz




5 Fx. Appeat No.3811/42

g In this view of the matter I allow the appeal and set aside the
impugned order, The appellant will be entitled to consequential beaefit

in accordance with law,

&, Thus the appenl is allowed.

zh-2-14

{Pronounced in the open Court on «.

e

(Anil Choudhary)
Member (Judicial)} ’
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