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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

REGIONAL BENCH : ALLAHABAD
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Appeal No, : E/477/2008-EX[DB]

Arising out of QIO No. MP(DEM-24/2007 & 20/2007) 37 & 38 OF 2007
dated 30.11.2007 passed by Commissioner Of Central Excise & Service

Tax, Altahabad.

For approval and signature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)
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Per Mr, Anil G. Shakkarwar :

The present appeal is filed by M/s. Sh.ervani Industrial Syndicate
Ltd. challenging the Order-in-Original No. MP(DEM-24/2007 &
29/2007) 37 & 38 OF 2007 dated 30.11.2007 passed by the
Commissioner, Central Excise & Service Tax, Allahabad,
2. The brief facts of the case are that the appellants were issued
with show cause notices dated 23.02.2007 for denial of Cenvat credit
of Rs.1,71,91,039/- availed for the period from April, 2002 to March,
2006 on dry cell batteries which were brought into their factgry on
paymént of duty and were cleared alongwith the goods manuf’égtured
by them i.e. torch and the combined pacik attracted MRP and was
accordingly assessed under Section 4A of Central Excise Act, 1944 and
duty was discharged on combined goods. It appeared to Revenue that
dry cell batteries brought into factory are not used in relation to
manufacture of their fina! product i.e. torch and, therefore, the Cenvat
credit was not admissible to them. Another show cause notice for the
period of April, 2006 to March, 2007 was issued on 27.04.2007 to
them, wherein Cenvat credit amounting to Rs. 94,39,355/- was
proposed to be denied. The said show cause notices referred to Rule
2k of Cenvat Credit Rules, 2004 wherein the definition of Ed%ut is
provided. Both the show c-ause notices were adjudicated together
through impugned Order-in-Original dated 30.11.2007. The Original
Authority has held that dry cell batteries are not required for the

manufacture of torches and therefore they do not became eligible to

be cailed inputs and as a result, they are not admissible as per Rule 3
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of Cenvat Credit Rules, 2003/2004 for Cenvat credit of duty paid on
such dry cell batteries. The Original Authority confirmed the demand of
Rs. 1,71,91,039/- and Rs. 94,39,335/- and imposed equa! penalty and
ordered to pay interest.
3. Being aggrieved by said Order-in-Original dated 30.11.2007, the
appellant is before this Tribunal, The grounds of appeal include
following grounds :-

“a) Taking into account the definition of inputs during

the period of dispute, the credit availed on the batteries

_ which were accessories of torches and undisputedly

cleared alongwith torches are eligible.
Y b) Batteries are accessories of torches hence they are

eligible to be inputs.

¢) Activity of packing dry celf batteries alongwith torches

amounts to manufacture.

d) Value of batteries included in the price of torches and

there is no allegation in the show cause notices that the

value of batteries is not included in the combined pack.”
4, The learned counse!, appearing for the appellant, has taken us
through the definition of “inputs”, stated i the show cause. The
definition of “inputs” includes the following words :- “accessories of
final products cleared alongwith the final product” and urged that
definition of inputs in Cenvat Credit Rules allows the accessories of the

final produces which are cleared slungwith final, praduct to be cligible

:go be called inputs. He has also relied on final order passed by this

‘inthe case of Eveready Industries India Ltd. v, CCE, Lucknow

at 2005(184)ELT 90 (Tri.-Del.) wherein it was held that
'Mod'\fat credit on dry cell batteries cleared alongwith torches, was
admissible,

- 5. Learned A.R. has supported the Order-in-Original.
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6. We have taken into consideration the rival contentions. W‘e‘ find
that Original Authority has denied Cehvat credit on the basis of charge
framed at para-5 of the show cause notice dated 22.03.2007:. The
ground for framing the charge was that dry cell batteries are not used
in relation to manufacture of final product. It is undisputed that dry
celi batteries are brought into factory and the éame have suffered duty
and dry cell batteries are cleared as accessories alongwith the goods
manufactured by the appeliant on payment of duty. We also find that
the accessories of final product cleared alongwith the final products are
eligible to be input as per definition of “input” provided by Rule 2K of
1
Cenvat Credit Rules, 2004 stated at para-3 of the said show, Gause
notice dated 22.03.2007. As per definition, the words used that “the
accessories of final product cleared alongwith the final product”, clearly

indicate that accessories are not expected to be used in or in relation

to the manufacture of the final product but they are only to be cleared

alongwith final product. Therefore, the basis stated in the para-5 of :

the said show cause notice dated 22.03.2007, is not sustainable. We,
O“f“'x”'““' /Q‘I\U)’]\r

therefore, hold that both the show cause notices impugned, are not

sustainable in law. We, therefore, allow the appeal with consequential

relief, if any, after setting aside the impugned Order-in-Criginal.
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