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BELISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALVLAHABRAD

TOMS,

Cross Applicaion Ne B/CROSE/185/2008
WITH

Apperl No B/B75 /2008-[Sh|

Cormnissioner (Appeals) Customs, Central Excise & Service

For approval and sionatore:

HON'BLE MR, ANIL CHOUDHMARY, MEMBER (JUDICIAL)

U Arising out of Order-in-Appeal No.184-CE/2007 dated 19.11.2007 passed by
Tax, Lucknow.

1. Whether Press Reporters may be aliowed to see
the Crder for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19827 : Mo

2. Whether it snould be refeased under Rule 27 of the
CESTAT (Procedure} Rules, 1982 for publication
in any authoritative renort or not? D Yes

3. Whether His Lordship wishes Lo see the fair copy
of the Order? P Seen

4. Whether Order is to be circulated to the Deparimental
Authorities? 1 Yes
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M/s Neoll Sugar Factoly

.RESPONDENT (3}

APPEARANCE

Sari Pawan Kumar Singh, Supdi. (AR) for the Department (s
. . e J [
Shri Ref Kumar (C.ALY for the Respondent (s} :

CORAM:

FONBLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL)

DATE OF HEARING & PROMOUNCEMENT: _07.10.2016

FINAL ORDER NQ.- T3 6% 2ed




Appeal No. 8.5 TSGR

The Revenue i n appeaj against Order—m--Appeal No,184-

CE/2007 dated 19.11.2007, passed by Ld. Commissioner (Appeal),
whereby Cenvat Cradit have been alfowed zs fightly taken on the
! items Jike angles, Rads, Bars, Channels, Mg, Flates et fatling

under chapter 7o of CETA, which have beep

Manufacture of Capital goods, being Vacuum Pan, New Boiler, Juice

heater, Vacuum crystallizer, Syrup suiphit & Fuet carriers are

2, The factz in brief are thar show~cause-‘motices WEere issued for the
period February, 2007 and March, 20 2, brobosing to disailow totad
Cenvat Credit of R5.6,19,391/.. As it apneared ta revenue that the

dssessee have avajled Cenvat Credit on the aforementionag tems,

falting under Chaptar 72 of CETA and the said ltems re nejiher
nputs for the final products, namely sugar and maotasses neither are
Capital goods nor accessories, spare parts or components of capitaj
goods under Rule 2 of Cenvat Credit Rules, 2007, as thesea itc—;ms are
not directly or indirectly invaolved in the production of f“ina; ::'E_',-’(}{)‘iji.
The appeliant hag Coniested the SCN and the show cause natices
were adjudicated vige C-1-0 dateq 22.05.2003, the Droposeg
demand was Confirmed along with penaity of equat amount, The Ld.
Commissioner (Appeals) has remanded the matter vide Order-jn-
Appeal dated [}'7.:1_2.2006"5-_, directing that adiudicating Autharity +o

give opportunity of hearing and thereafter, the SCN, be decided on

merits, The appellan: nad led detaifed evidences, giving details af
utilisation in the manufacture of capital goods #s aforementioned,

and also submitted the certificate of the chartered engineer who

verified the fabrication of the said capital goods, certifying that the
AL
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Appeal No B-57%/08

dssesses R

ave used the inputs in question in manufacture of plant

anc Machinery for manufacture of sugar and molasses in the f‘-"'_

manufacturing ynit, The capital go0cds manufactured are classified,

Lnder Chapter reading 843g {(vacuum Pan and crystaltizer & juice

fieatery and the boiler are duly classified under heading 8402 of the
CETA.  The adjudicating Authority  found vide  0O-1-0  dated
17.12.2006 that the appellant after procuring the items such as

angles, channels ete, have used in the manufacture of specified

Capital gaods  in their factory. The said  capital goods s

manufacturad, are used in the manufacture of fingt products namely

sugar and molasses, Further, referring to Rule 2(g) of CCR, 2002,

wherein explanation < provides Nputs include goods used in the

fanuracture of capital Goods, which are further used in the factory

of the manufacturer, On sucy, findings, the Assistant Comunissloner

was plcosed 1o allow the Cenvat Credit, dropping the proposed

demand  as per the show cause notice. Being aéggrieved, the

Revenue preferred dppeal before the 1d. Commissioner (Appeals),

The Ld. Commissioner (Appeals) agreed with the findings of the

o Assistant Lommissioner a firther ghsorved thal unless there ig

dispute or doubt ahour the use of input/capital goods in the manner

i which it has been claimed by the assesseg, o have been used in

the factory. There ig ganerally no need to verify the use of mput by

the Assistant Commissioner. Further taken the notice, that the

assesses

3 2@ had filed certificate of hartered Engineer, indicating the

manner in whic

N these inputs have been used in the factory and
accordingty, there was no reascn for the Assistant Commissioner to

discard and dishelieva the satd certificate without any basis,



Appen! ik TR

The Revenye 50N appeag) Refore this Tribunat on the ground that the

{'Zarmmssior.-er (Appeafz) have errad i making the

pur)

abservation and furthey there ic fallure on the part of Ciam.rr.:!ssiom-:-‘:r
(Appea.f) to take Leanizance of the fact that the g00ds in Hyuestion,
were basica!l\/ Structural materiajs, 'I'hc;‘:ref’ore, Without .;};)n‘g/sfcaf
verification of the actua] Use 1o which these jrems WEres ‘;_?'L;t, the

eligibility of Cenvat Cragir tould not pe ascertained.

The Learned C.A. for the dssessee reliss on the impugned order and

also states that they gre fled cross Ghjections jn

IMpugned order, e further states that there have Daan ne Eror in
the findings of the caurts below, theres s 1o merits in the dnnaal,
Further, he states that there was no such doypt raised in the Showy
Cause notica fedarding the yser Of the inputs i1 question. The issye

Was whatly Interpra—ztationaf.

Having Considered the rival contentéans, I find that the e;',l;-or_s,‘:'i.-ci oF
Revenye raising the doubt as to the utilisation of the Inp&iﬁé in
question, amnunte to frevelling hevond the SCope Ol show Cilse
notice. Fram a i#lain reading of the ISSle rajsed by Revenue, i is

evident that there was ng dispute shoyt the facts ang the issue g

whoily fmtez‘metatfomal‘ Thus, T fing O merits in the dppeal o

Reverue and the same jg accordingly dismissed. The Cross objection

Aum

Is alsa disposed off, The Fespondent-assessee will be entitieq to

cansequentiai benefits, if an Y, I accordance wWith law,

(Dictated ang Pronounced in the open Court)
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