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_' IN THE CUSTOMS, EXCISE AND SERVICE TAX: APPELLATE TRIBUNAL,
o REGIONAL BEHCH ALLAHABAD -

' Appe_al No. : '§/770/2011- EX [sM]

_Arlsm'g'out of O/A No. 371-372/CE/APPL/NOIDA/2010 dated 24.12.2010
'passed by Commyr, (Appeals) of Customs & Central Excise, Noida,

. For approval and signature:

. HON .a_l,g:._a_q_r_;_._ ANIL CHOUDHARY, MEMBER (JUDICIAL)

1 Whether Press Reporters may be allowed to see
Sy nthe Drder for publication as per Rule 27 of the
. CESTAT (Procedure) Rules, 19827 . : No

2, Whether it should be released under Rule 27 of the
L CESTAT (Procedure) Rules, 1982 for publication
-in 'any authoritative report or not? : Yes

_Whether His Lordsh:p wlshes to see the faar copy

: Seen
> Yes
APPELLANT(S)
. Comm|55|oner of Centrai Excnse, B .
L N0|da e _ . ..RESPONDENT(S)
. APPEARANCE:
| _ Shri Rajesh Chibber, Advocate for the Appellant(s)

-Shri _D.__K_. Deb Assistant Commissioner (AR), for the Department
“CORAM:
:HON‘.BLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)

DATE QF HEARING & PRONOUNCEMENT : 12, 08. 2016
L ORDER NO, 70683/2016
((b\\ - R el dy -




er Mr Ami Choudhary @

The appellant is in appeal against Order-in-Appeal. datcd 24- 12 2010_'
passed by the Commissioner (Appeals) Customs ‘& Central _Exc;_se, __No_zda__: ..
whereby disallowance of Cenvat credit of Rs.36,06,534/- have been
confirmed along with equal amount of penalty. |
2. Heard the parties. |

3. The brief facts of the case are that the appellant is a manufacturer of
tanks etc. which are used in further manufacture of -transformer. The
appeiiént procures various inputs inciuding, HR Coils & CR Co_ils. An SéN
dated 03-09- 2008 Was 1ssued for the period September, 2003 to June 2006
alleging that ’Lhe appeilant have purchased inputs namely I—IR Cotis & CR
Coils ete. from reglstered dealer namely M/s, Rishav Tradmg Company &_'. '

Others. Such dealezs had purchased the HR Coﬂsx’CR C01ls flom Mfs :

Pasondla Steei :Pvt lexted Ghaziabad. In investigation by Revcnue m "the

affairs of the sald Pasondla Stee] Pvt. Limited, it was zevealed that thelr :f
electric connectlon was disconnected since November, 2002 and they have_ o
cleared the I—IR Coils & CR Coils received from SAIL as such showmg that o

they have converted the said goods and cleared the same on payment of o

duty The Dlrector of the said Pasondia Steel Mr. Upendra Goyai had.:__.l' _.
admitted in hlS statement under Section 14 that 1n absence of power
connection there was no manufactuw taking place and they had cleal ccl thelr
' mputs as such. The Revenue dra\%'mg the presumptlon that the éppellant Has

received only the invoices and not the goods, had 1ssued the present S_how___



3 Ex. Appeal No. 770/11

otice .wzthou{ ]ommg the sald Pasondia Steel as a party in the SCN
1€ SCN.was decuied on. contest and the proposed demand was conﬁrmed
- :along wﬂh penalty of equal amount. | |
The id. Commlsmoncr (Appeals) was also ploased to dismiss the

: appea_l_.-_o_f the appellant company but was pleased to set aside the penalty
impo_s_od on _t_ho authorized person Mr. B, D. Sharma, recording a finding that.

' ho has not _:i)_l_ay_ed any active role in availing in eligible Cenvat credit.

- _' 5. '_"::B'_ei_ng"_::aggrieved the appellant preferred .appoal before this Tribunal
-oi'ging:flfiét zt is not' the case of Revenue that they have not received the

o matcuals aiong w1th the invoices. It is further an admitted fact that the

-appelhnt has manufaoiured thelr output namely tanks etc. which have been

| bankmgchannelandas such the impugned demand is fit to be set aside,
.' '_ Furthor,the gﬁo'o:i}:ant.h_as discharged their onus under the scheme of the Act
| _ .and_ the_:-Rul_os, by ensuriog receipt of goods with the 'mlvoicos, by paying
through the banldng channels and by ensuring the identity of the supplier.
The l_@....C(.)i.z.I.lSei further relies on the ruling of this Tribunal, under similar
' .foot_s. _z_a.nd oiroumstancos, wherein also, similarly SCN was issued to one V.K.
-.Sto_eis v__vh_o had purchased the goodo _reooived from Rishav Trading and said
R.ish_av _ifrgd_ing had acquioe__d_from lf‘oso_ndia Steel Pvt. Lid. It has been heldl

that the _ass_os_see-_r__nanu_faoturér._had. procured the impugned goods from

JEa




' Ex. Appeal No.

egistered dealer and the -'receipt".:c'}"f goods in their factory is not under doubt. |
The assessee had made payment through cheque/draft. Thus two parameters
for availment of credit that is receipts of goods in the factory and payment to

the suppliers of the goods are fuifilled. Further the assessee has taken due

‘care by identifying the supplier while procuring the goods. Simply on the
grounds that the goods were not the same that were manufactured by

Pasondia Steel, the credit cannot be disaliowed. This Tribunal in Final Order

No. 50976 dated 05-03-2014 in Appeal No. B/2220/2011- EX{SM] has held ‘
accordingly in favour of the assessee and against the Revenue. Further,
holding that the assessee have discharged their onus and no such advel'se
inference canmet be drawn against them. This_ order of the Tribunai was
followed in. the case. of M/s. Jasper Engineering Pvt. Limited vs..
Cornmlssmner of Central Excise, Noida Appeal No. 40/2011-EX[SM] -
wherein also -under similal' facts and circumstances that the goods ongmated
~ from Pasondia Steel, the appeal was allowed in favour of the assessee and

against the Revenue.

6.  Theld. A. R. for Revenue relies on the impugned order.

7. Having considered the rival contentions, 1 find that there is no case of
any contumacious ;:onduct, suppression of facts, with intent to evade." o
payment of duty. Accordingly, I hold that the extended périod of limitation
is not applicable in the facts and circumstances of this case. Further, even on
merits following the precedent decisions of this Tribunal, I hold that the '

appellant has discharged their onus before taking the Cenvat credit.

o
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‘benefits, if any, in accordance with law.

. _;._._....'.\.,,...._......,__,.MM,.__.M..M‘W} ____________ wmwﬁ

:,S,.___;g; ‘Q{W:__“_,

{Anil Choudhary)
Me_mbefm("q udicial}
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