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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGHONAL BENCI2r ALLAHANAD
COURT No. T

ATPEAL No.E/798-93/06{1DB}
(Attsing  out of Order-in-Onginal  No.  05/Comr /MPA20BS dated
1273272005 passed by Commussioner of Cendead Txncise & Customs,
Foaiparl
For apgeorval and signatiare:
Hon' e Mr. Anil Choudhary, Member (Budicinl)

and
Hoen'le Mr. Anil G, Shahkkarwar, Member {Technical)

Whether Press Reporter may be atiowed to see |No

the Order for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19827

7. | Whether it would be released under Rule 27 of ! Yes
the CESTAT {Procedure} Rules, 1982 for:
publication In any authoritative report or not?

3, Whether their Lordships wish to see the fair Copy Seen

af the order?

4. TWhether order is to be circulated to thei‘:’es

Departiment Authorities? |

MEfs Bisanel Indusivies Limited,

Shri Vipal Aparwal Appelianiés
Vs,

Commissioner of Central Excise, Kanpur Respoutdent
Appyuranee;

Shri AL, Mathue, Advocate

Shet Abhishek JTaju, Advocate for Appelbans
Shri ALK, Goswami, Additional Commissioner (AR), v Respondent
CORAM;:

Hon*ble Mr. Anil Choudhary, Member (Judicial}
Han’hle Mr. Anil G. Shakkarswar, Member (Technical) {"\
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Date of Heari 11/05/2016 r’i'ﬁ %‘;‘”“
Jate of Hearlng : UL N ! '
e of Blecision : e 2t )P0 /;" ‘m'“ \15153 ?,q% .;_-5\‘

Tl ORDER NS L VI R :?..7,'%?! 2ol f

Por: Anil G, Shalkkarwar

These two appeals were initially disposed through fina] order
No,  560-61/06-CE dated  12.07.06.  Subsequently, through
miscellaneous Order No. 32068-30069/2013 dated 27/08/13, both the
appeals were restored.
2. Briel facts of the case are that appeflants were engaged n the
atantufacture Pamps, Hammers, Knives, etc and were availing Cenvat
facility. Appellants were issued a show cause notice dated 02/ 2/2004
proposing 1o deny Cenvatl credit of Rs. 53,37,815/- on rubber used by
ther in their factory alleping that the rubber used was in excess of

quantity required by them. Another proposal in the show cause notice

was Tor disatlowinp Cenvat credit of Rs.1,47,648/- on the inputs found
Lo be short in the factory of appeliants. The third proposal in the show
t‘..ﬂui-:-(‘. notice was for recovery of Cenvat credit amounting o Rs,
2,04,683/- on steel mputs. Furlher, there was proposal for imposition
of penalty on both the appellanis. The said show cause notice was
decided  through  impugned  Order-in-Original  dated  12/12/2003
wherein Cenval credit amoustting to Rs.53,37,815/- availed on rubber
was disatlowed holtding that the appellants has procured more inputs

than reguired by them and there{ore, the said credil was liable 1o be
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denied to them. Further, Cenval credit of Es. 1476485 and Cenvat
credit of Rs.2,04,683/- were disallowed. The appellants were impesed
witlt penalty of Rs.56,90,146/~ on the assessee and personal penalty of
Rs. 5 1.akhs on Managing Directer. Chalienging the above said arder,
the appeltants are before this Tribunal, Leamed Advocate on bebalf of
the appellants argued that they are challenging the denial of Cenvat
credit of Rs.53,37,815/- interest on the same, penalty of CaLad amount
and personal penalty imposed on Managing Director. Te has arpued
that there 15 no aHegation In the show cause notice that the said Bt
t.e, rubber was not procured by the appeflants and that there is no
allegation in the show cause notice that the inpul rubber so pracured
did ot suffer Central Excise duly and that there is no allegation in the
show cause notice that the rubber procured was not used in the
manufacture of final products, ke further argued that there is no
atlegation in the show caused notice that inpul was cleared as such
clandestinely. The only allegation Is that the wastage of HIYMIL was
more than expectation of the adjudicating authority and therefare,
Cenvat credit was denied by origingd authority, He further argued that
formerly Rule 57D of Central Excise Rules, 1944 provided that
Cenvat credit shall not be denied on any quantity of tnput going into
waste. There is no provision of the law which awthorizes Central
Lxcise authorities to decide what is the optimum quantity of input o
be procured for manufacture of unit gquantity of final produet.

Therefore, the adjudicating authority did not have authority of law 1o

decide what was cxcess guantity of input used or procured. Fearned
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Departmental Representative reiterated the contends of the impugned
arder,

3 We  have carefully taken into  consideration the  rival
submissions. We find that the entire case of Revenue is based on their
own preswnpltion thal excess quantily of input were procured by
appeliant. We find that it is now settled that if following three
conditions are satisfied then Cenvat credil cannot be denied. The
conditions are thal that the inputs have suffored Central Excise duly,
inputs have entered the factory premises and inputs are used in the
manufacture of final products that they are not cleared as such. We do
nit Find any allepation in the show cause notice that the appellants had
net procured the inputs nor that the inputs had not sultered Central
xeise duty nor that the input were cleared as such by the appellant. In
fuct there is no investigation n respect of above stated aspects as
" yefiected in the impugned order.

4, We hold that the adjudicating suthority was not empowered by
L to decide optimum quantity of mput admissible w be procured for
marnulacture of unit quontity of finuf product and therefore, law did
not empower the adjudicating authority to decide how much 1s the
excess quantity of inputs procured by the appellant. We hold that
Cenvat credil amounting to Rs.53,37,815/- availed on rebber by the
appellant is adimissible to them. Therefore, we set aside the impugned
order lo the exient of denint of Cenvat credit amounting o
Rs.53,37,815/4, bmerest thereon and penalty imposed under section

1TAC of Central Excise Act, 1944 equal to the said amount, We

N
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further reduce the personal penalty imposed on Shrj ipul Agrawal to

Rs. 20,000/, We hold that the appellants shall be entitfed for

consequential relief, We dispose of the above stated two appeals i the
-,
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