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Per: Anil Choudhayy

The present appeal is filed by Revenue against
Order-in-Appeal No, 237-CE/LKO/2008 dated 29/12/2008
passed by Commissioner of Central Excise & Customs
(Appeals}, Lucknow.

9 The brief facts of the case are that the issue in this appeal

by Revenue is whether the respondent assessee is entitled to,

Cenvat credit on capital goods received, prior to 25/12/2008,

when the trial production was started and therealter
commercial production started from 04/01/2006. The

appellant was registered for manufacture of Asbestos Cement

Sheets falling under Chapter Heading No.68114U 10 of Centrat

Fscise Tarilf Act, 1985 & taxable @ of 8% Adv. at the relevant
time.
3. The admitted facts of the case are that the Asbestos

Cement Sheets failing under Chapter Heading No.681 14010
of Central Excise Tariff Act, 1985 & taxable @ of 8% Adv. Bu_‘__‘:'.
the goods, namely the Asbestos Cement Sheets/proc’iuc,_‘igi
attracted Nil rate of duty under Notification No. 06/2002-CE
dated 01/03/2002, on fulfilling the condition that the said
goods contained not less than 25% Fly Ash  or
Phospho-gypsum or both. This notification was rescinded vide
Notification No.21/2006-CE dated 01/03/2006 and another

Notification No.05/2006-CE dated 01/03/2006 was lssued

which provided duty @ 8% adv. on the said goods that is
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where 25% Rly Ash or Phospho-gypsum or both is contained.
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appeliant applied permission for exemplion under said
Natification No.02/2002-CE, which was granted to them vide
communication by the Superintendent dated 17/02/2006.
Thus the respondent assessce wholly availed exemption for
the period from 04/01/2006 to 28/02/2006.

4. The Show Cause Notice was issued, dated 19/01/2007
by the a—i_ppel].ani:, as“ it appeared to Revenue that the
respondent is not entitled to take Cenvat credit as they were
manufacturing Tax free good during the peried when they
received the capital goods. Accordingly, it was proposed to
df;éjlallo_w the Cexwaﬁ: credit amounting to Rs.31,55,344/-
including Education Cess under Rule 14 of Cenvat Credit
Rules, 2004 & further penalty was proposed. The Show Cause
Notice was adjud_ir:a_t‘..ed on contest and the proposed
disallowance of Cenvat cr(—:(iiit was confirmed and equal
amount of penalty was imposed under Rule 14 of Cenvat
Credit Rules, 2004.

5. Being aggrieved the respondent assessec _Rl*ef_ei'fed
appeal before Id. Commissioner (Appeals) who vide the
impugned Order-in-Appeal No. 237-CE/LKO/2008 dated
76,’ 12/2008, was pleased to allow the appeal observing and,
A

following the Division Bench ruling of this Tribunal in the
case of ACE Times Versus Commissioner of Ceniral Excse

reported at 2004 (05) LCX0135 (T} (DB) as follows:-




capital goods received in a factory at any point of time in

The Tribunal has observed that “the appellants  had
received  the capital goods during the year 2000-0G1.
However they could not take any credit on the capital
goods as they were working under exemption. However
from 01/04/2001, they started paying duty and opted 1‘5:{‘
the Cenvat Credit Scheme. Therefore they are cligible to
take Cenvat credit of duty on ihe capital goods during the

yvear 2001-02. Under Rule 57AC(2i{a} at the relevant time,

the.provision was that the Cenvat credit in 1"(‘23}2)(&1(2’[-.'rf}f
a given financial year shall be taken only for an amount
not exceeding 50% of the duty paid on such capital goods
in the same financial year. The Rule STACEZHE) of the
Central Excise Rules provides that balance of Cervat
credit may be taken in any financial vear subsequent 1o
the financial year in which capital goods were received in

the factory of fthe manufacture. We find that

corresponding provisions are made in Rule H2Ha) & (b} of

Cenvat Credit Rules, 2002. We find that these provisior
do not deny credit, if it is not taken in the same financiai
year in which the capi’tal. goods were received. It only
restricts that in the financial year in which capital goods
were received, the credit not exceeding 50% of duty paid
on such capital goods can be taken as credit in that
financial year. Therefore, dénial of 50% credit to the

appellants on the ground that they had not taken the




same in the same financial year in which the capital
4 goods were ‘feceiv.ed is contrary to the Rules. The rules do
not provide that if 50% credit is not taken in the same
iinancial vear in which capital goods were received, then
it will lapse. We, therefore, allow the appeal and direct
that 50% credit denied to the appellants should be
allowed to themn.”
6. Theld. A.R. for Revenue relies on grounds of appeal and
zlso relies on the Larger Bench ruling of this Tribunal in the
case of Spenta International Lid, Versus Commissioner of
Central Excise, Thane reported at 2007 (2016} E.L.T. 133 (Tri.
: —LB) wherein in respect of eligibility of 50% credit on capital
gc}ods, the question was — whether the Credit eligibility to be
.determmed with reference to the dutiability of the final
prodt.act-on the date of reccipt of capitai goods permitting
ehigibility of 50% credit onn capital goods, used exclusively in
manufaciure of exempted goods. Accordingly, held, the credit
ehigiility was fto Dbe determined with reference to the
dutiability ot tinal product on the date of receipt ;?j_'; cay{ﬁ'm

goods.
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7. Having considered the rival contentions, | find that in

the facts of the present case, it is an admiited fact that the
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Asbestos Cement Sheets, for which the respondent assessee
registered with Revenue, falling under Chapter Heading
No.68114010 of Central Excise Tariff Act, 1985 is dutiable.

The appeliant had only availed a conditional exemption for a




short period which under the facts had been applied for and

availed subsequent to the receipt of capital goods. ven, on

the hasis of Larger Bench of this Tribunal, in the case of
4 Spenta International Ltd. the products of the appellant, being
Ashestos Cement Sheets was taxable under Chapter Heading

N 68114010 of Central Excise Tarifl Act, 1985, Acco

the credit cligibility is determined in favour of respondent
with reference to the dutiahbility of final product on the date of

receipt of capital goods. Further, i hold that avaling <

A o

conditional exemption, subseguently for sometime will not
debar the respondent in availing the Cenvat credit on capital
goods. 1 also placed reliannce on the decision of Supeilor
E
i

Judicial Forum of this Tribunal, West Zonal Bench,

Ahmedabad in the case of Commissioner of Central Excise

—

Versus Gujarat Propack reported at 2009 (2234-} E.LT. 409,
wherein the capital goods received for manufacture  of
Granules out of waste arising in manufacture in assessea's
unit, which -was cleared under exemption. Since as per the

assessee’s claim, ey were nol of requisite quabty. gradi-lly

assessee refined manufacturing process to obtain Granules.of
requisite quality and mosf of which quantity is used\ in the
manufacture of film. There was o intention to produce
Granules to be cleared on exemption, but fto procuce

Oranules for use in the manufacture of film. But mx the trial

period they could not produce Granules of requisite guality

and had to clear thern under exemption and that the use of




and

1ot utilization i1 a short specific period.

& Accordingly, 1 dismiss the appeal of Revenue and

uphold the Orvder-in-Appeal. The Cross Application also
stands disposed of and the respondent will be entitlea to

consequential benefits, if any, in accordance with law,

(Dictated and pronounced in Court)

| {Anil Choudhary}
- Memher (Judicial)
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