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Arising out of Order-in-Appeal No. 1/CE/ALLD/2007 dated 4£.1,2007
passed by Commissioner (Appeals) of Customs & Contral Excise,
Allahabad,
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Per Ashobc K, Arya:

Both sides have been heard extensively.

2. The appellant-assessee has filed &  miscellaneous
application praying that some necessary additional documents
may be taken on record. The said additional decuments have
been permitted to be taken on record by allowing the

miscellaneous application.

3. The issue concerns here demand of duty of central excise
i m respect  of  the discounts offered by  way of
commissions/incentives/trade  discounts  ete.  to the

Consignment Agents for sale of synthetic yarn by the

appellant-assessee viz. M/s. UP. State Yarn Co. Ltd., an
Undertaking of the Government of Uttar Pradesh, The
Revenue issued a show cause notice dated 3.8.2005 to the
appellant-asscases asking them that why o duty amounting i
Rs.1,86,796/- shorl. paid int case of the goods cleared through
consignment agenls during the periad of July 2000 to August

2002 not be paid by them.

4. The appellani-assessee represented by learned Advocate,
Mr, Shubham Agrawal, mainly argues that they had already

informed the Department of Ceniral Excise regarding sales
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Lad

heing made DY them through consignimernt agents; it was also
in the knowledge of {he departiment as they had sent letters 1o
the Superintendent of Ceulral Excisc that they were selling
thelr poots Viz. synthetic yarn through consignment agents.
Such letiers /declarations Were received by Inspector of Central
Fxcise, Range Bector 11, Jaunpur on 7.7.2000 and on
16.9.2000. The tenrned Advocate also mentions that they had
giv;t: pricing paltern of their goods, whercin cash digcounts and
trade disgounis/ (urnover discounts/incentives Were
mentioned as AnNnexRrc D to their letter dated 21.9.2000,
which was received DY inspector  of Ceniral Excise on
46.0.2000. The learned Advocate mainly argucs {hat as the
facts were in the knowledge of the Central Excise department,
which 1s suppurtcd by the correspondence mentioned ahove,
for ary duty liability the Revenué cannot invoke five-year
period which js applicable only in case of williul migstatement
and suppression of facts, fraud etc. with intention to cvade
payment of duty of cenlral excise a8 covered by the provisions
menticned in the Proviso to Section 114 of the Central Excise
Act, 1944, He argues that when there was no suppression of
facts with intention to evade payment of duty, Provisoe 0
Section 11A of the Central Excise Act cannot be invoked and

demand cannot be issued against them beyand the period of

b
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one yvear. e says here the period involved for the demand is

July 2000 to August 2002 and their unit was audited from

23 to 271 September 2002 and for the demand of duty in
question, the show cause notice was 1ssued on 5.8.2005;

therefore this demand is nol sustanalbile as it is time-barred.

4.1 The learned Advocate also cites the following case laws in

support:-

il CCE&ST vs. Triven Engineering & Indusiries Ltd. reported

in 2015 {317) ELT 408 [All);

{ii}  Jayant Juneja vs, CCE, Jaipuy reported in 2015 (326) ELT

634 (8C);

5
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(iii) CCE, Chandigarh vs. Pawan Engineering Works reported

in 2013 {288) ELT 322 {SC).

2. The Revenue represented by leamed AR, Shri Pawan
Kumar Singh, mainly argues that this is a case where the
assessee did not give declaration as required under the new
amended Rules, i.e. Valuation Rules, which were amended in
July 2000, He says thal the assessee did not declare to the
department that they were seclling their goods through
consigniment agents, who were being givent incentives and

commissions on the sale. He says these discounts are not
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irade discounts, they are actually the commiissions on the
sales made by respective consigrmment apenls, therefore, they
are nol covered under the cencept of trade discount and they
have to be inchuded in the value of the goocts and duty has o

be charged by scluding the said commissions,
51 The learned AR ciles the following case laws inn suppori-

) CCE, Suratd vs. Neminath Fabrics Put. Ltd. reported in

2010 (256} ELT 369 (Guj.);

(i} CC&CE, Ghaziabad vs. Rathi Steel & Power Litd. reported

in 2013 (321) ELT 200 {AlL);

i) LOreal India Put. Lid. vs. CCE, Pune-l reported in 2015

(330) ELT 253 (Tri.-Mumbaij.

6.  We have carefully considered all the facts on record and
the submissions of both the sides. We find that this is a case
where certain discounts, which have heen named by the
assessee by different names like cash discounts [trade
discounts/twnoever  discounis/incentives and which the
Revenue is naming as commission on sales, are 10 be included
or net to be included in the value of the goods for the purposes

of duty of central excise.

.
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6.1 The mam argument by the appetlant-assessee is that the
show cause notice has been issued beyond the period of one
vear i.e. after the expiry of period of one year from the relevant
date, when relevant date is the dale of filing RT-12 with the
depariment and RT-12 is to be filed in the subseqguent month
from the close of the month, by 0% day of the month, It is to
be noted that wherever there is suppression of faclts or willful
misstatement of facts or any fraud is involved with intention to
evade payment of duty, the department can issue demand and
recover the duty short paid and nol paid within the period of
five years fromn the relevant date. The appellant has arpued
that all the facts were known to the department and there was
no any willful concealment of the facts by the assessee in

respect of the discounts in question.

5.2 The Revenue has argued that it was the responsibility of
the assessee to give clear-cut declarations when Valuation
Rules were amended in July 2000, llowever, on record we find
that there have been letters written to lhe department and
some olher correspondence addressed o the department,
wherein the appellani mentioned their marketing pattern,

their marketing agencies, pricing patlern and in the annexures

they have mentioned the list of depots, names of the




¥ Ex. Appeal No.883/2007

consigniment agentls, names of dealers and the details of
various discounts being offered  (like cash discount, trade
discowmtl, turnover discount, incentives), When these facts
especially in respect of vayious kinds of discounts and the
sales being made through consignment agents were known 1o
the department in the year 2000 itself, how the department
can say Lhat the assessee suppressed certain relevant facis
from the Department and the assessee could he issued the
demand of duty beyond the normal period of one year under
Proviso to Section 11A of the Central Excise Act. In the face of
clear-cul facis on record mentioned above, we do not find
sufficient force i the argument of the Revenue that there was
suppression on the part of the asscisce, who are an
Undertaking of the Government of Uttar Pradesh. In other
words, the Revenue has failed to substantiate their arguament
that there was wilfl misstatement or suppression of facts on

the part of the appellani-assesses.

6.3 The Revenue has cited various case laws saying lhat
facls on record warrant invocation of extended time i.e. beyond
{he period of one year saying that there was suppression of
facts and deliberate undervaluation of goods. We have not

found on record the sajd suppression of facts in respect of the

T
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discounis in question and consecquently there is no deliberate
undervaluation on the part of assessee established. Therefore,
tite case laws cited by the learned AR on behalf of the Revenue
will not be applicable and cannot suppert the case of the

Revennue, when the facts are otherwise,

6.4 We find thal when the departmeni has issued show
cause notice covering the period well beyond the period of one
year, as in this case the show cause nolice is dated 5.8.2005
and perioiﬂ of demand is July 2000 {o August 2002 and audit
was done during 237 {o 271 September 2002, the demand
(being for the period beyond the period of one year) cannot be
sustained, when there has nol been any clear-cut suppression
of fuels on the paot of the appellant-assessee.  In this regard
we find sufficient support from the Hen'ble Supreme Court’s
decisions in the cases of Pawan Engineering Works (supra) and
Jayant Juneja (supra) and the Hon'ble Allahabad High Court’s
decigion in the case of Triveni Engineertng & Industries Lid
(supra), wherelrom it is clear thal unless suppression of facts
is on record, there cannot be any demand issued to an
assessee beyond the penod of one year; i other words,

Proviso to Sections 114 of the Central Exaise Act, 1944 cannot

e involied in such a siluation.
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7. When the appeal has been found to be successful mainly
on the plea that the demand has not been found valid as the
period invelved is beyond one year, there is no warrant 1o

further discuss ithe merits of the demand.

8. Considering the above discussion and analysis, the

appeal is allowed.

{Pronounced in the open Court}

[ASHOK K. ARYA} : (ANIL CHOUDHARY)
SMEMBER {TECHNICAL} MEMBER (JUDICTAL)
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