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Appoedd Mo BF1GD & RO UY

O orprrNe, FO010 T/ 0ol /C"Zm;

Fer: P.5. Pruthi ;..5'.

[

These appeals arise rom (}ntcrr's--in-ﬂp;a.éag.l'b'._*ﬂ_.._! 36-CF /2006 Aatrd

17.8.2006 and No. 87-CE dated 30,6, 20060 }TIF.EHF.E.:&::EJ}' Abe Corrmissivner
of Coeneral Dxoise & Service Tax [Appealsh, Lucknow.

3 The facts are that the sppellant are o 100% EOU manufactuping
textile and 1extile articles. They bag permission {rom Development
Commmssioner far PTA sales. On such sales, they patd Basic Customs

ArowiEe

duty, Rdu. Cess under the provisions of Section 33)/of the Central
Ewcise Acl, 1944, Under (he proviso to this section, ihe duty payvable on
any excizable poods manufaciured by o 100% EQU s equal tc the
agpregale of dudes of customs loviable on lke poods produced or
manufictired msside India, i imporied inte India. Thus, the duty
fevinhle in the present case includes CVE payabie unclar the Customs
Tariff Act apart from Basic Customs duty and cess. However, 1he

appelant claimed exemplion front paymend of CVD under Notification

Mo, 30/04 dated 9.7.2004 jssued under Gection 5A{1} of the Central
Excise Acl. The department’s contention was thal crernplictn under
Section SA{1} is not applicable o the appellant in vicw of the proviso 1o

Section BA{1} The adjudicating authority held thal CVD iz, therefore,

payable wt the tavifi rate. In appeal proceedings, the Commizsoner
{Appeads) framed a question for determination as under -
“Whether deniad of exeniption under Notification No, 30/2004-CE
dated ©.7.20(4 ta a 100% BEOU for payment of duty in terms )
provizso to Beclion 31} of Central Excise Act, j94d o s

clearunces in A, is sustainabic.”
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4 Appeal Neo B TES & TRG/07

{i] i3 1 free trade sone o a special ecoromic mone aid brougit 10 any olhes
proce iv Todia, ar

[i] by o hwssadred per cont experi-oriented underiaking and leophi ie any
plaoe in hulin®

o1 Duties of Central Excise are Jevied under Section X1 of the
Contral Excise Act, Dutics of excise on excisable goeds produced by a
100% BOU are levied under provise to Seclion 3{i). Thig duty shall be
egual to the sgeregate of customs duties, While considering the aggragate
of customs duties on like goods produced or manufactured outside (ndin
if frported inte india, one contponent of the duties 38 CVER, The CVI s
payvible under Section 3(1} of the Customs Tariff Act ard ig equal (o the
excise duty leviable on like articles produced or maenufactured in India,
Prima fcie, the CVD in the progent case wowld be cqual 1o the duly
levinble under Notification No, 2972004 or 30G/2004 as may baer
applicable. The objection raiscd by the Revenue s that the boenefit of this
Notiftcation witl not be applicable in view of the orovise to Section DA(H
of the Central Excise Act, which is reproduced above. W find thad there
has been tolal mis-appreciation of this provision of law, Section BA(1)
oniy grants pewer Lo excmpl excise duty leviable under Section 3(1} of
ihe Central Bxcise Act, The provise to section SA{3) iw only to state that
even if there is exemption from Central oxcise duty under sectinon 3{1) on
any goods preduced in India, it will not imply that the .e.xumpt.inn from
Coptral Excise uty will afso be automaticaily available on goods
produced and cleared by a 100% EOU. 1t is quite obvious {rom this
Proviso 1'E151>133! virlue of exemption under Seciion SAL, roods produced
by & 100% LOU do not get automatically cxempled. This is so beeause
the duty i payable by a 100% BEGU 1= equal to the aggregale of cusionis
dutics. In other words, even If excise duty is Nil on 4 product, the excise

duty o a produot manufactured by 100% BEOU will not be Nil. Such
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) Appeal Mo, 157 15 & TR60T

Lhe present facls bedore us, Char vicw 13 alse supported by the Hon'ble

Higlt Court judgnent in the case of Satpa Metals fsupra),

.3 Although the Conmissioner {Appeals) has beld that the proviso to
Section 54 15 nol applicable, he has orred m holding that the henefid of
Metiicalion Mo, 3072000 will oot he available. We Gral that Notification
Mo, 30/2004 s conditiongl. To be entitled 1o the coneession under this
nofification, the ausessce should nol have taken credit of rhiﬂ.}' o b
irputs or capital goods, We Aod that in the coxse of poeds imported by a
100%6 BOU, the condilion cannot Be applied nor can il be enforced, The
Hevenue's appeal itsell seys thst this condition is for indigenous
manuwfacturer. This condition s olwvicusty nol applicable o poods
imported, Therefore, we sce no reason o deny the benefit of this
motification. Relianees is placed on Hon®hle Supreme Court hudpment in
the case of SRF Lid, Vs, Commisstoner - 2015 (318) ELT 657 (80, In a
similar  stluation and  in e context of similar circumstances of
Notification Mo, 672002, the Apex Court held that the assesses were
grititled to the exemplion from pavment of CVD in terms of Notification
No, 6,/2002 s noe oredit could boe availed nor was availed in respect of

the imported goods,

7. In view of the above disoussion, the Revenues appeals are
dismissed, The impugned orders arve set aside and benefit of Netification

Mo, 3072004 dated 9.7.2004 15 held 1o be admissitle,

. 3
{(Pronounced in Court on L0500

is. STGﬁ By {I.5. Pruthi]
Blomber |WJ dmml} Mewnher [Technieal)
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