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1 Appeal Mo, ST/1TA1 1746030

IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
CIRCUIT BENCH AT ALLAHABAD

.. Appeal No. $T/E741 10 1746/2000

tArising oul of Orders-in-Appeal Ne. AS1 lo A56-87/APPL/KNP/ 2010
dated 992000 passed by the Commissioner of Condral Excise & Sorviee
Tax (Appoals), Kanpur,

For approval and sipnature:

Hon'ble Shyi P.8. Pruthi, Member {Technical}
Hon'ble Shri 2.5, Garg, Member (Judicial)

1. Whether Press Reporters may be allowed 1o see : Mo
{he Order for pubkication as per Rule 27 of the
CESTAT {Procedure)] Rudes, 10827

2. Whether it shoutd be released under Rule 27 of the 1 Yes
CESTAT {Procedure) Roles, 1982 for publication
in any authoritative report ar not?

3 Whether their Lordships wish 1o see the fair copy o Seen
of the order?

4. Whether order is in be circulated lo the Departmental @ Yes
authoriies?
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- Commissioner of Central Excise, Kanpur . Appellamt
WV,

M/s P.K. Khandelwal & Co. . Respondents
-M/s BN Investment
- M /s Praveen Kumar & Co.
"M/a Amar & Co.
: M/ = Sunil Brothers
- M/s Al Kanodia & Co,
Appearance:

‘Stri Rajiv Ranjan, Jt, Commissioner (AR) - for Appellant
Shri Dharmendra S_riva_m_ia_va,_c_.ﬂ_: ' '_ N ' Rﬁqun_;i;énts _ _' B

CORAM:

SHRI P.S. PRUTHI, MEMBER {TECHNICAL)
SHRI 8.8, GARG, MEMBER (JUDICIAL)

Date of Hearing: 18.09.2015

(:':“ M'M ' Date of Decision: 18.09.20)5
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1 Appeal o, 3T/ 1741-17467 10

the 13.2.2004 10 6.7.2009, Thereafter CBRE&C exchuded the sub-brokers
from the purview of Service Tax by excluding (he words “sub-broker”
from the definition of Stock-broker w.ef 6.7.2000, Consequently, the

Commissioner (Appeals) set agide the Order-in-Original demundhag duty,

3. The main grounds of appeal by Revenue are that the feviability of
lax on sub-broker hes never been disputed. It was setiled in tilw case of
M/s Unigue Investment Centre Vs, Commissioner of Central Excise,
Chandigarh - 2000 {13) 8TR 158 (Tri-Def) that the activities of sub-broker
will fall under the Busingess Auxiliary Services. Furiher, that,gven though
Hervice Tax paid by the sub-broker may be available ag CENVAT Credit
to the main broker, this camml.bc a basis of sclling aside the legally
sustainable demand. The concept of revenue neutralily applies ondy

when the CENVAT Credit is available to {(he same assessce under the

same unid or in ancother wiit,
9, Heard the purties and considered the submissions,

o, The learned Counsel for the respondent brought to cur notice that
on directions of the Hon'ble Punjab & Haryans High Court, Larger Bench
in the case of Commissioner of Central Excise, Chandigarh Vs, M/s N.K.
Chugh and Company - 2010 (18] STR 145 {P&R) considered judgimenis in
the vase of M/s Unigque Investment Cenfre Vs, Commissioner of Ceniral
Exeise, Chandigarh (supra) and Vijay Sharma & Co. Vs, Commissioner of
Central Excise, Chandigoarh —~ 2010 (20) 8TR 309 (Tr-LB) a8 wel as the
CESTAT judgment in the case of Commissioner of Central Excise, Kangur
Ve, M/s Baidyanath Securities, vide Final Order No. 1088-1090/3012
dated 23.7.20 I%%c Larger Bench held as under: -

“8. The dispute in oll the three references is on o Marrow compaoss, There

is no dizspute by cither side that a sub-broker is falling under the definition

of stack broker under Section G5(101} of the Finanee Act, 1994 w.ef, 10-%

2004, The definition reads as under -
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& Appead MNe, ST/1741-17456/10

Leent accepted by the depariment.” In view of these facts, we do nol find

it necessary o remosud the case, In fuet, respectfully following the

principle latd down ly the Larger Bench, we hold thatl the ax s not

preevatde by the sub-broker e, the respondents in the present case,

7. During arguntents an issue camne up that the services provided by
the sub-broker may not be brokerage setvice, i was only a service which
{acilitates the work of the Principal Stock Broker and therefore would get
covered under the category of Business Auxiliary Services. We roject this
weg for two reasony, The firsth reason is thatl this view also taken in the
case of Vijay Sharma (supra), was finally sctiled by the La;;‘gm' Bench
decision referred above. Secondly, we find that the show-cause natice in
this case was raised on (e respondent classifying the smvice as Block

Broker Service. Therefore, it cannot now be sigied that the demand ig

pavable under the Buaincas Auzilinry Scrvicea.

5. For the reasons enuwmerated abiove, we dismiss the appeal of the

depariment.
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