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The appelant are engaged in the nmmﬂ'acmr: ¢ W:.'":Ifrrmutsutm‘:
Witiding Wires of Copper classibable under tarifl heading 85.44 of the
Schedule to the Central Fxoise Tariff.  The appellant were availing the
benefl of S8F exemption Notification No. 175786 dated 1.3.1956 aned
paving duty at concessional rate as applicable under this ruodifleee ko,
During 2002-03, they submitied a fresiy olassification lsl 292893
effective from 2141002 clabtming bencfit of Notification No. 11Gfa0
dated 16.6.1990, In terms of this notification, the product is chargeabls
to Nif rale of duty on fulfiliment of conditions, inter alia, that such PVC
Insulated Winding Wires are made {rom bars, billets, rods or wives of
maxinium cross-section difmension exceeding &mm on which duty of
excise has been paid at the rate of not less than Rs. 16,200 por Ton and
no duty eredit thercof has been taken under Ride 574 of the Contral
Excise Rules. Scrutiny of records reveajed that the appellant. had
purchased copper wires of diameter not exceding 6 mm and this [act
was nol reflected in records such as Form-1V Repister, {Ilassification s,
RT-12 returps. Accordingly, a SN was fsaucd on 20.9.1996 dermanding
duty of 12s.13,96,273/- under praviso o geclion 1AL from the period
96 G 1992 1o 21.3.1002 and proposing penalty under Rule 1730, in
adjudication  proceedings, the demand was canfirmed.  In appeal
proceedings, {he Commissiener {Appeals) upheld the Order-in-Original,
The appellant are in appeal hefore us against this impigned Order-in-
Appeal.

2, The submissions of the learned Counsel are four fold,

7

' R



gt QA T
t,_,_,.,-r""-) d_,_,_..-""-r

‘IR AYRE) pIRUAFOINARL OpUL PARIDATIOY pRI &1 {0 LIELIE) FD1T 211 HENEIY
posn 1 Al010mf ApIEINe ue Ul voopoad proe Awp URIG sant gl o
Wkite) QLT [0 PEMIRTL §1 PaTdiniand GBI [T [i0 URIG H3I o) apreur ros
yeur pyey sea 1 SuewHl snp an {o6) £91 LR (9] 6861 - HOD TSA
P10 STIRA IO BIRL JO dsbnag) O justirEpnf wneny swaidng apy, Ui
) O PanDl Ap C[RLLjuL ansepd pred Hnp o] panRBnuedd U@eg
2AE O} PIBE 3G OR[E URD S parmbaep ons [ELIEI anseld pred LSnp
1O N0 PAUDRINUBEL U0 3ARY O poatd 8¢ uRY PasiEIAU fpIRUInE]
[pasanbov] gans  jo -;um:m_;mmm Uy oyup DUDE DAy (Dl SHAY
sawe pmd AHLp S8 Ao 05 IR} PRULITER RN el 9SE PREP MDD
SARSET/E6 TON TRIOSIN) PAROEL U0 SIIEM ospE 9} CSIONIG WIOL] Paurnge
SLITDIAL POt AT B AT Yl B3 i AEITEAr J7 J0u Pos non Ky 18171
nlat] a4 OELEDS 1 aqlg |8 ponpads s1 andu sy uonditiaxs jo asodand
gt Jo7 I Ve PRgURED ymus (68t T patnp X0/ 168 "ON NG
preog Lo SO 2H Tsaajastiatil wspadde aLp g0 spLEy o) W g proeds
ITSUNIP [HUONINE-SS040 Wk 4 FAupasoxa aum A 31 UEDLL 10U 530D
G133 CTIDUWRIP {EUMDIR-SE0L M G Fupanoxd aATMm 1HOL] DPEI aq

POOUS aHm SEpUsn Oad 341 winoqie ey 81 supmndne pxow sy 2%

“HIMIDVPNLHIL O] JUTWOLEE
qol saop Josi ssaond gl Rt ueoll &g epuvur eapd SU wo HWpUY Aus
Uaald waaEn] U SeY {syeaddy) IDUMRSILILION 21 YEL STLYLLS [AELI0N])
PRILLAETY DL Tast 608 L feet}l coog — pPyf Saasnpl PrRnauEsa g
5 BsYG [RjHe] jo Joepspol uo slad @R RHnIDEmUzN O JINOE
JOLL SO0 SO0 AL TIIME It J BRI YL e £O0E e GE PER
XD'EDDEf@Efﬁ}’L’ZL ] B[O pAwoeg) OO Ratjal O] TR Nl B L jo
jumnded jo nonsonb sy “asojazAL |, e SITUDETRLD, 04 51 DIBY sl

Hpm PRIRIISUL Dhed U temaeposd g1 3R 51 GTURReD TSI S ('F

LIDTA TT R OR iy t




i Appuat N EFBT1 72007

9.5 On the issue of time bar, it is staled that they filed o classifioation
list clabming the exemnption and there was no requirement Lo file coples of
input gate passes. Murther, their RT-12 returns were finalizzed without
ary objection. He relies on the Hon'ble Apex Courl decision in the case of
Commissioner of Central Excise, Jumshedpur Vs, Dabur (Tt} Lrdd. - 2005
(182) ELT 208 {8C). ko their case the objection arose from the Audit anc
the show-cause nolice was issued on 26,9,1996, ic. alter & period of
three years, In such case, extended peried cannot be ivoked az held by
the Hon'ble Allahabad High Court in the case of Commissioner of Central
Lxcise Vs, Triveni Engineering & hdustries Ltd. - 2013 (317 ELT 408

(AL

2.4 Lastly, it is contended that i it ts held that the process carried out
by the appellant amounts to manufacture aned the appellands are not
entithedh for the exemption, they would still be entitled for the Modvat

Credit of the duty paid on the mpuls,

3. The learned AR reiterates the fndings of the adpudicating
awthority, He siated that it was only during Audit Scrutiny that il came
to light that the Gate Passes of raw material showed that the appellant
were using copper wire of diameter not exceeding & mm, He furiher
states that it is nol a guestion of manufucturing wire out of wire, The
issue here is that the PVC winding wire is a finad product, which s
excropled only iF the inpuat wive exceeds & mm cross-dimensional area.
Therefore, there is & clear violation of the notificution. He aino submitted
that neither the elassification list nor the Form-IV register, nor the RT-12
relums menticned that they were using wire of cross-dimension less
than & mm. The approval of elassification indicaving eligibility of
Notification No.  116/90 is obviously pre-supposes observation of

conditions of the notification.
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4.3 The second contention is that even i the wire of crovs-dimensiona

section exceeding & non was nol in their hands, U does not mean that
the same was not the source of the material oue of which PVYC wire were
made, We find from o plain reading of the nelification that the exemption
on manufpciure of PYC nadated Winding Wire was availabic only i the
titpul was wire of mazkimum cross dimensionas] ares execeding 6 oun of
copper. We do not find under the notification any reference 1o the fact
that PYC Winding wire should be miade rom oross-dunensional area Jess
than & mm. This would be o mere presumption and has ool been
explained by the learned Counsel, Once the conditions of the notification
are lsid down, wo see oo reason e deviate from the same, We have seen
the ndgment in the case of Tata i Wills (supeal. The faets there wore
gifferent, There the sonp was e be made from rice ran oif whereas the
appeltant had made iU from bydrogenasted fady acid which was made
from the rice bran oil. The Hon'ble High Court held thatl the ecxemption
was clearly for soap manufaciured from rice bran oil and not from any
olher obls, Mydiogenated fatly acid being an imntermedisie prodouct made
frome rice bran oil, the Court held that the exemplion is admissible, In the
present case, there is nothing in the notification No. 116790, which says
that the PVC insulaled wire is ullimately made from wire of cross
dimensionsal section less than 6 mn, Therelore this judgment is not
applicable to the fwots of the present case. Simlarly, other judgments
wottdd not apply 1o the facts of the present case. The case of Trvend
Conductors  fsupra) is slso diferent. In thai case, the assessee had
received wire of more than & mm dimension which was reduced o less
than & mm on job-work basis. The Board Circular dated 2.1, 1992 would
also not apply 1w the fels of the present case because there the fysae
was that exemption cannotl be denied on the pround™that wire was made

from an imermediale product ie. wire rod which in turn was made from
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return is Dled would apply it tertns of the definition of ‘relevant. date’
under Section 1A, With due respect to the judgment cited by the
learned Counsel, we find that the stalutory definition of “relevant date”

was nol considered by the Hom'ble High Courd.

4.4 The last plea of the leamned Counsel is that the benei of Modvat
Credit on the mpuds shoulbd be given in case ihe benelis of ctxz:;nplinn is
denicd, We agree with this contention because had they not availed the
benefit of NH rate of duty under the exemption, Modvat Credit on the
ittputs would have been avallable, Therefore, we allow the henelit of the

Modval Credit on the inpuats subject Lo vorilication by the jurisdictional

Assistant Contmissioner,

&, Having Beld that there was mis-statement of facts, the mandatory
penalty under Seclion 11AC is imposable. However, as we have allowed
the benefit of Modvat Credid, the mandatory penalty under Section 11AC
shail be the amound of duty demanded after aliowing the benefit of
verified Madvat Credit an the inputs, The duty demand would naturaily
be restricted 1o duty on PYVC winding wires made out of wires of

thaximum cross-dimensional section ol exeeeding Goanng,

&, Appeal disposed in terms of paras 4.4 and 3 above.
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