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This sppeal is filed against the Order-in-Ch

passed by the Commissioner,

2. The facts are that the appelant M/s Shiva Industrics o
narinership firm, came ifto existence on 2.6.200] ina partnership deed
wherein Shel Narvendrs Kumar aurckha and M/s Shiva Texiile Mills
threugh thelr partner joined hands to norease their business, The
partnersiip  Hrim planned o supply textile fabrics to ;'h{: Defence
Eeiablishment. The partnership o furnished the details of pariners,
address of their factory and manufacturing facility in their registration
application dated £.6.2001 to the DGOAR (Dofence Department), The list
of plant and machinery was alse annexed lo the registration applicatian
submitted to DGOAE. They also applied for Central Excise Registration
vide their application dated £.6.2001, for processing vavious variclics of
textile fabrics. The appellant vide their leiter dated 7.6.2001 submiticd
an applicadon in form ASP-1 (application for permission to avail the
Special Procedure relating 1o processed texlile Tabrics) (Rule 97ZAN] to
the Dy, Convmissioner, Central Excise, Division Kanpuar and also
requestod to re-open one goaled chamber stenfer wef. 8.6.2001. tider
the Special Precodure, the duly was payable on the hasis of capacity of
production of independent textile processors under the Compournded
Levy Scheme., The duty payable was hased on annual capacily of
production which in turn was deterniined on basis of various parameters
wuch as no. of stenters, length and breadih of the chamber, approximate

value of the poods. The benefit of duty on the basis of capacity of
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4 Appent Mo, Ef 1052707

Excixe, Division-1 vide C.No. V-13/56/Tech/Shiva Indu. /2001 /3065
daled 1862001, Te this letter from the Central Bxeise asuthorities, the

appeilant pave the detailed reply vide their letter dated 23.6.2001.

5, The lesrned AR took us through the portion of the arder which

makes a reference to the invocation of extended time period,
B, We have carefully considered the facts and the submissions.

6. Noting that the appellants are cantesting on thine limi_immn as well
ay merits, we proceed (o examine the documents and case recorids in this
regard. The documents reveal that their application was nol agreed to
because of lack of information such as Plant and Machnery instalted. The
appelant replied in their fetter dated 23.6.2001 that they had already
submiiled a st of plant and machinery. They returned the ASP
(hpplication Form) 1o Central Excise authorities after making corrections,
They also clarified the query from Central Excise regarding another unit
which had applied for the Special Procedure. Maosl imporiantly they
declared the constiination of their partnership firm along with o copy of

the partnership deed.

6.2 The reference to invocation of extended {ime period in the show-
cause nolice is briefly stated at para 51 as follows: -

310 However, since Mfs Shiva Industries had concealed that
vital information of having their proprietary interest in iheir
prriner frm e M/s Shiva Texitle Mills, & partnership fir, as
diseussed at length in the foregoing paras, they appears to have
comntbravenead the provisions of Central Excise Act, 1944, Therelore,
/¢ Shiva Jndustries, a partnership fir, appears to be non-erditled
to avail the benefit of deemed credit under the provisions of clause
7 of the Nottfication No. 29/26-CE[NT} dated 3.9.19045 "
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# Appeal Mo BF10GR /07

parinership deed dated 2.6.200] clearly siates that M/s Shiva Industries
shall not have any proprietory or ownersiip right of any kind on the
plant and machinery of M/= Shiva Textile Milis, but will continue ¢ have
their own independent status alse. Simiiatly, M/s Shiva Textiie Mills
would nol have apy ownership right on the plant and machinery of M/s
Shiva Industries. [t is alleged that such parinership decd s contrary it
the spirit and provisions of Indian Fartnership Act. Reference has been

made to Seclion 14 of the Law of Partnership which states that *“The

property of the fiomg subject 1o conlract between ihe pariners, the
property of the firm includes all property and rights and the inferest in
properly originally brought into stack of the firm or ac:quir'éd,‘pm'chase

................ * I the present case, we do nol find any violation if the

Py

praperty of the parinerstip firm doees not include the property of s
partners. The fact remains that the appellant bave not conccaled any
facts. They declared their status and alse gave delailed information
inctuding details of ptant and machinery as well as a copy of the
parinership deed. 3t is held in the adjudication order that Mfs Shiva
Industries had on unambigueus proprietory interest in the combined
fuctories of both partners where fweilities of knitting, weaving and
processing cle. were availabje. The said combined focilities available in

the different factories of both partners were brought in a partnership firm

for the purpnse of maximizing business gains, Hois further held jhat the
parlners in both the Hrms i.e. M/s Shiva Industries and M/s Shiva
Textile Mills were close family members, By recording that all the
provisions with regard to the termn proprictoly interest 4s contained in
eubsection 1B of section 370 of the Companies Acl, and as contaited
under secuon 2{g) of the MRTP Act ax well as the definition of
Enlerconnected undertalings’, i has been sought to esinblish that the
colourabie device was created to avold the paymenl of {ax. Be thal as

¢ .oy Snrdinn
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deying was not carried out exclusively i o kot air stenter. In any case,

de sealing of one stenter was declared (o the departinent,

.7 There is oo evidenes that inguiries were made from the appeliants
which were not replied to. Whatever information was soughi by the
department, the same was given lyy the appellant, SUH the show-cause
notice was issued after 4 years, n these croamstances, i canoot be held
that {there was a deliberale fraud or mis-statement on the part of the
appellant. The conclusion that the appellant had proprietary interest in
some  other concern has been armbved at on the basis of legal
iterpretition of various  aspects of the terms such has letter of
partiership, proprietary nterest, connected undertakiogs coto. There is
no justification for invoking the extended period merely on the prounds of

sach irnterpretadion.

7. It the circumstances, we hold that the extended period is no
appicale. Having so held, we do not fndit necessary to go into the
meriis of the case. Accordingly, the impupned order s set aside and the

appeal iy allowed.

{(Pronounced in Courd}

{P.5. Pruthi}
Muomber {Tt:chnical]

Mo mher [J dicial)

True S
ioree 9 ﬂ“ﬁ”

: E‘tb"‘{“r
11~.~".|<11""r h:?-—:- shoy T

it -
TO

L EL
RTIE
it il

: =L wfh, o p
33? M. O !‘u"l.l'-.?'f.. nl qu i







