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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Appeal No.ST/898/2009-ST[SM]

Arising out of Order-in-Appeal No.238-ST/APPL/KNP/2009 dated 28.08.2009
passed by Commissioner (Appeals) Customs & Central Excise, Kanpur,

Commissioner of Central Excise & &.T., Kanpur
L APPELLANT(S)

.. VERSUS
i

i. f
M‘)(S Basant Overseas

L RESPONDENT (5)

APPEARANCE:

Shri D.K. Deb, Asstt. Commir. (A.R.) for the Department (s)
Ms. Stuti Saggi, Advocate for the Assessee (s)

CORAM:

DATE OF HEARING & PRONOUNCEMENT : 27.12 2016
FINAL ORDER NO.-  S213%C/201¢

Per Mr. Anil G. Shakkarwar:

Appeal No.238-ST/APPL/KNP/2009 dated 28.08.2009 passed by

’i\; C'ommissioner (Appeals), Kanpur.

2. The brief facts of the case are that the respondents were paying
commission to their foreign-based commission égents for providing the
services of procurement of orders for their principle and such services
were covered by the definition of Business Auxiliary Service, They paid
under reverse mechanism Service Tax for the year 2005-06, 2007-08
& 2008-09 (up to September 2008). The respondent through
application dated 27.01.2009 filed a refund claim of Rs.27,35,553/-

stating that services were performed and received outside India, and
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5.

therefore, they were not liable to pay Service Tax and Service Tax so
paid may be refunded. The Original Authority decided the said refund
application through Order-in-Original No.197/08-09/AC/ST/R@€/Agra
dated 24.03.2009, rejecting the said refund applicatior}'}ﬁ} The
respondent preferred appeal hefore td., Commissioner (Appeal). The
Ld. Commissioner (Appeal) has examined the matter and provisions of
law related to lability for payment of Service Tax under reverse
mechanism and held that prior to 18.04.2006, there was no authority
of law for the service recipient to discharge service tax liability.
Therefore, he allowed refund of service tax paid by the respondent for
the period prior 1O 18.04.2006. Further, in respect of period
supseguent to 18.04.2006, the Ld. Commissioner (Appeal) has held
that Service Tax paid by the respondent was as per Law. The said
decision of Ld. Commissioner (Appeal) was passed through O{deraim |
Appeal NG.238-ST/APPL/KNP/2009 dated 28.08. 2009. Aggr!eved by

the said order, Revenuc ic hefore this Tribunal.

The ground of appeal by Revenue indicates that they are emphasizing

on Rute 2(1)(d)(iv) of Service Tax Rules, 1994 and argued that as held

in the case of Associated Cement CO. Ltd. Vs. Commercial Tax Officer, .

Kota reported at (1981) 4 sCC 578-para 20, 21, rules framed under

the statutory provisions nave to be read as part of the statute.

t{..-
Heard the Ld. DR for the Revenue, who me through the grounds of

appeal.

|
Heard the learned counse! for the respondent, who has suppprted the

findings of the Ld. Commissioner {Appeal).
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Appeal No.ST/898/08

avi.rig considered the rival contentions, [ find that Ld, Commissioner
.(Appeal) has examined 'the icsue of leviablity of Service Tax for the
period prior {0 18.04.2006 i.e. prior to introductien of charging Section
66A of Finance Acf:, 1994, and held that Hon'ble High Court of Mumba

e

{ in the case of M/s Indian National Ship Owners Association Vs. Union

\ of India reported at 2009 (013) STR 0235 (Bom.) and Hon'dle High
Court of Delhi in the case of M/s Unitech Ltd. Vs. CCE reported at 2009
(15) STR 285 (Del.), have held that Service Tax on the services
provided by respondént'or from outside Tndia, who does not have any
office in India, was ﬁot leviable prior to 18.04.2006. 1 do not find any
.reason to interfere with the findings of the td. Commissioner {(Appeal).
1, therefore, dismissed the appeal filed by Revenue,

(Dictated & proﬁoanced in the open Court)
| | | -
j{ | (Anil G‘. Shakkarwar)
Vo s _ Membex (Technicalj .
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