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Service Tax Appeal No. 919 of 2010

[Arising out of the Order-in-Appeal NO. SJSTch}mmisaicnerfzi:}lD dated
240/03/2010 passed by The Ccommissioner of Central ExCise, Kanpur.]

For Approval and signature !
Hon'bie Shri Anil choudhary, Member {Judicial}
Hon'ble Shri B. Ravichandrarn, Member {Technical} .
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Shri Dharmendra Srivastava, C.A. ang Mohd. Suhail, Advocate ~ for the
appeliant.

Shrl Kamal Puggal, Authotlzed Represenlative {DR) — for the Respondent.

CORAM : Hon'ble Shri Anil choudhary, Member {Judiciai}
Hon'ble Shri B. kavichandran, Member {Technical)
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Per, Anil Ch h Hoo

Heard the parlies, The issue involved in this appeal |:f.:~r.fEr‘r're”{'.#f:ﬂﬁﬁL ’cﬁe“f
appellant have repdered Business Auxiliary Services for the financial year
2004-2005. S0 far other financial years are cancerned, covered by the
shaw cause notice 2005-2006 to S008-2000 the appellant have not
dlsputed their Habifity and pointed out that they had paid the service tax
=nd whatever shortfall was there, had been pald before the issue of show
cause notice. It is admitted fact as recorded in the order-in-ariginal,
however, shortfall was paid after the initiation of engulry by the
Department, A show Cause notice was lssued dated 22/10/2009 for the
extended period 2004-2005 to 2008-2000 alleging therein that the
appeliant s providing raxable services to their clients and collected the
tax alongwith the value of service, hut not deposited the same regularly
In the Central exchegquer. Accordingly, show cause proposed to adjudicate
and collect the taxable amount of Rs. 50,84,581/- Inciuding Cess with a
further proposal to collect interest and impose the penalty under Section

76, 77 and 7B,

2. The appelant appeared and contested the show cause notice, They

disputed thelr fiability for the period 2004-2005 contending that the

services provided by them, thal is facilitating their cllents in expeditious




and or timely receipt of various export mcentives, and duty drawbacks, i5
not taxabie, They are.nat providing any gervice relating to sale of any
goods of their clients or service provided DY the clients and as such they
are not liable to tax under the Business Auiiiary Service head, The show
cauge notice was adjudicated by the order-in-ariginal dated 29/3/2010
recarding the finding {hat the appellani’s sarvices certainly prommted and
encouraged the sale of the goods of the clients and serves as the Input in
support of their pBusiness activity. Accordingly, the proposed demand was
confirmed appropriating the pre-patd amount of Rs. 42,84,716f~ and
interest of Rs. 7,92,648/- atongwith further interest and further penalty
was imposed of equal amount under Section 76 or @ Rs. 100f- per day
for the pericd prior 10 18/4/2006 and RS, 200/- per day w.e.f. 18/4/2006
- whichever 1s higher and Rg. 3,000/~ + Rs. 5 000/~ under Sectlon 77 and
equal amount of penalty under gection 78 of Rs. 50, 84,581/-. Being

S _agg_ri_e_u_red by this ordef, the appeliant is in appeal beforn Hs.

3 .:' So farthe "dé.'rhgﬁt;i:.'_r.{:.‘f:b:ﬁ'her_:i‘mar_acial years e, 201452006 Lo 2008-
2004 is concerned, it is pointed out from para 5 of the impugned order
rhat there is no demand in the year 2006-2007. 5o far the differential tax
demand for the year 2005-2006 is concerned, it para 13 of the order-in-
gnglnal the payment nad been recorded at page 12 of the order as having
heen paid by the chailan dated 06/3/2010. So far demand for tinancial
year 2007-2008 and 2008-2009 1s concerned for the differential tax, in

para 6, iLis recorded that differential amount have been paid with interast
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on 24/09/2009. So far the demand for 2004-2005 is concerned for Rs.
7.99,864/-, the learned Counsel have taken us through the definition
of Business Auxitiary cervices during the relevant period. During the
financial year, there 1S change In the definition w.e.f. 10/097 2004,
whergin some Services have been added, s argusd on behalf of the
appellant that in spite of the amendment, the service provided by them
does not fall under any of the categaories {i} 10 {vit) under the fusiness
puxiliary Services head. Onfy on the basis of raising of their bil of
services, he. 20% of the duty drawback or benefit received, their service
cannot be classified under Business Auxlllary Services ar any other
cateqory of taxable cervice, Accordingly, he prays for setting aside and at
the same time as the cervice is not taxable, but tax has been cSyn-motg
paid slongwith interest, prays that no penaity under Sectlon 76, 77 and

78 is imposable and same are fit to be set aside.

4, he learned AR for the Revenue reiies on the impugned arder.
Relylng on the fingding of the Commissioner and states that the clients of
the appeliant have been penefited by timely receipt of their claims under
the various exports schemes, whereby ancguraging thelr business and

accordingly tax is rightly jevied on the appellant.

5. Having considered the rival submissions, we find that in the
admitted fact and circumstances, the service provided by the appellant
does rot fall under any of the sub-Ciause (i} to (vif) of Section €5 (19}

under the head Business Auxiliary Services, We take notice of the fact
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that the appellant have neither facilitated sale of any goods of their client
nor service, It is adTitted fact that the appetiants are not invalved I any
activity directly relating o promoting or marketing of goods. The
appellants provided cervices like filing drawback claims, filing application
for DEPB, EPCG ficences, processing application for Star Export House
Certificate etc. The reasoning given by the Original Authority for kax
lability is that appeliants services certainty promoted and encouraged the
sale of goods of the dients and served as Inputs in support of their
business and export activities. Considering the nature and scope of

corvices rendered by the appellants we find no support for such findlng.
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1n fact, in respect of drawback the appellants role comes after the goods

were sold and exported, We find that the scope of Business Auxillary
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services does not cover the activities of appeliants as they do not deal
: with promotion or marketing of goods or services. There is no incidental

or auxillary service Lo such marketing. Accordingly we set aside the

1 irpugned order. We also set asige the penalties imposed under Section

76, 77 and 78 of the Act.
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