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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
«  REGIONAL BENCH : ALLAHABAD

S. 7. Appeal Np,1278/10

Arising out of OFA N, S8-ST/LKO/2010 dated 15.03.2010 passed by
Camtnr. of Central Excise & Service Tax, Lucknow.
Far approval and signature:

HON'BLE MR. ANIL CHOURHARY, MEMBER {JUDLCIAL)
HON'SLE MR, B, RAVICHANDRAN, MEMEER {TECHNICAL)

1. Whether Fress Reparters may bé allowed o soa
the Order for publication as per Rulg 27 of the

CESTAT (Procedure) Rules, 19827 o
5. Whether it shoukd be released under Rule 27 of the

CESTAT {Procodure) Rules, 1882 for publication

in sny aulhoritative report or not? : ‘f 5
3. Whether His Lordship wishes b see the fair copy

of ke Order? D eamw
4. Whether Order is to be clrculated to the Beparkmentsl

Authoritles? \]CE -

M/s Mew Janata Studio i
LWAPPELLANTISY

WVERSUS

Commissioner of Central Excise & 5, Tax, Lucknow
RESPONDENT (S)

APPEARANCE

Shri Dushyant Kumnar, Consultant for the Appellant (5}
Shri S. L. Karoliya, Asstt.Commr, {ELR.} for the Department

CORAM:

HON'BLE MR, ANLL CHOUDHARY, MEMBER (JUDRICIAL)
HON'BLE MR, B. RAVICHANDRAN, MEMBER (TECHMICAL)
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§.1. Appeal No.J278/10

Per Mr. B.Ravichandran :

The appetlant is before uws against the orderin-appeal dated

15.03.2010 passed by the Commissicner of Central Excise & Service Tax,

tucknow.
2. The appellanis are engaged i pﬁatﬂgraphy business and running
I studic, Proceedings were initiated against them for non-payment of service

tax under photography services during the period 2004-05.  After duc
process, the original authority confirmed the demand of Rs.43,000/- and
impased penalties under Sections 76, 77 and equal smount of penalty

imposed under Section 78 of the Finance Act, 1994, On Appeal, the

id.Commissloner (Appeals) vide the impugned arder, upheld the order of the
original authority and rejected the appeal. Aggrieved by this, the appeliant is
before us.

3. The .Counsel for the appellant, submilted that case against the
appatlant is based on the Audit Repart and on the basis of IT Return fited by
the sppellant. He submitted that they are ruaning o smalt business and the
levy of service tax was Introdoced of photography services in the year 2001,
They have started business In the year, 2004 and they are not  conversent
wilh the legal provisions., However, they gol themselves registered with the
Service Tax Depariment In April, 2005, Regarding quantification of demand
of service tax, the |¢.Counsel while admitting Hability of sorvice tax for the
impugned period, submitted that they had substantial income on simple sale
of items, like, cameras, camera covers, film rolls etc. He drew our attention
to the profit and loss account for the impugned period, which categoricatbly
states the amount of receipts towards theso sales,

4. The {d. AR, for the Revenue, reiterated the findings of the impugned

order and stated that desplte repeated opportunities, the appellant did not
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5.7, Appeal N d278/H

provide documentary evidences o substanljate their claim regarding due
sale of varipus itg;ﬂs,

5. Wwe find that the pure sales of materizls has no bearing Lo the service
tax lizbility and cannot be added Lo the taxable value. This aspect was not
examined by the lower authorities. We find that the appeflants are linble to
service tax during the impugned period on the value of services provided, but
not an simple szle of various items, which are not part of tax}ble service
provided to any person. With these facts in positicn, the demand redudires
re-working deducting the simple sale of items, which are not connected to
any service rendered by the appeliant. The service tax liablity will stand
redured to that extend.

£, Regarding various penaltles imposed by the lower authorily, the
ld.Coungel submitted that the penalties under Sections 76 & 78, cannot be
Impased for the same offence. We find that various judicial ﬁrunnx:rucement
have clarified that imposition of both the penaltles on the same issue, is not
legally tenabie, Accordingly, penalty under Section 76 is set aside. Penalty
under Section 78, will stand to the extent of service tax liability re-worked as
above., Penalty under Section 77 is also upheld.

P Appeal is partly allowed as indicated above.

{Dictated and pranounced in the open Court)

Q0. Qo

(B. RAVICHANDRAN) - Aﬂﬂoﬁnnnnﬂ
' MEMBER {TECHNICAL} MEMBER {JUDICIAL)

yenfi w3 IC”"n.Pd Teue COY
- - k .




