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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
d Red Building, 38 M.G. Marg, Civil Lines, Allahabad

ey Date of hearing/order: 13.01.2016
Excise Appeal No. E/3942/2006
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Excise Appedl Mo, E/3842/2006

Per: Mr. Mr, MK, Thakur

This appeal has been filed by the appeilant against Order-In-
Appeal No, 145 & 146/CE/GZB/2006 dated-19/09/20406 passed by
Commissioner (Appeals), Ghaziabad.
2. Appearing on behalf of the appellant Shri Rajesh Chibber
(Advocate} argued that first appellant authority has set alside the
penalty upon M/s, DR, lohn's Lab (P) Ltd. by holding that connivance
against M/s. D.R. John's is not established, It was the case of the
Learned Advocate thal once connivance is not established then
exlended period cénnot be invoked against the appellant and
accordingly equivalent penally cannot be imposed. It was also argued
that appellant was much below the exemption limit under Notification
No. 8/99-CE dated 2§/2/1999, 8/2000-CE dated 1/3/2000, 872001~
CE Daled 1/3/2001 and 8/2002-CE dated- 1/3/2002, Thal appellant
was jgnorant about the law that duty is required to be paid with
respect to goods bearing the brand name of others. That the branded
goods for which duty is demanded from the appellant aiso include the
branded goods manufactured under appellant’s own brand name.
That even if the case is decided against the appellant then alse the
benefit of cum-duty and 25% reduced penally under Section 11AC of
the Central Excise Act, 1944 was required to be extended -¥hat
appeliant could not agitate the above issues before the lower
authorities as appellant was also pursuing s case before Settlement
Commission. Learned Advocate relied upon the following case laws to
argue that extended period cannot be involed in their case:

(i) Uniworth Textiles td. Vs. Commissioner of Central
Excise, Raipur [ 2013 {288) £LT 161{§.E,]

(i} Apex Fluidomatics Ltd, vs. Commissioner of Central
Excise, Ahmedabad [2014 (313) ELT 106 (Tri,-Ahmd.}]

PR o T )




Excise Appeal No. £/3932/2006

3. Shri MUK, Mall, A.C. {A.R.) appearing on behalf of the Revenue
argued that the Issues raised by the appellant now before CESTAT

werg not raised before the adjudicating au'tharity. That it is

specifically mentioned in the show cause notice that appellant did not
take out registration when exemption notification clearly provide that
impugned branded goods are not ellgible to exemption. That
appeliant has also not filed annual declarations with the department
givia_‘:g details of the activities belng done. It was thus strongly argued
b\,..r the Learned A.R. that extended period is applicable in this case.

4, Heard both sides and perused the case records. Appellant has
ratsed the issue of demand belng time barred and also thal some of
the hranded qoods for which demand |s ralsed belonged to the
appeliant. Alternatively, It |s also argued by the appetlant that even if
cnomerit and time bar the case is decided against them, then afkso
they arc aligible to cum-duty benefit and 25% reduced penalty option
undar Section 11AC of the Central Excise Act, 1944. It is observed
from the case records that these fssues were never agitaled before
the lower asuthoritics and no fEndInglﬁ tave been given by lower
: authorities on the ge{mised before us now, It is also observed from
? para 3.1 of the Order-in-Origingl dated 17/1/2006 that appeliant did
a not file any reply to the show cause notice and also did not attend
personal hearing extended. In the interest of justice, we set aside the
Order-in-Appeal dated 19/9/2006 passed by the first asppellate
authority and remand the case to Adjudicating authority. Appeliant
shouid raise all the issues before the adjudicating authoritym

ty 'MJEH} all the details

availatle with them, alongwith the relled upon case laws, Negdless ko

say the adjudicaling authority should extend the effective personal
hearing to the appeliant to explain their case. it is made clear that

banch has not expressed any views on the merits of the case and all
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Excise Appeal Mo, /394272004

the issues have been kept gpen for adjudicating authority 1o

gelibarate upon.

5. Appeal filed by the appellant is allowed by way of remanding

the case to the Adjudicating acthority.

{Operalive part of the order afready pronounce d in the open

Court)
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