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5.1 Appeal Na 1580410

Per My, Anil Choudhary

The Appellant, M/s Dhupar Chemicals {(P) Ld., is in Appesl
against Order-in-Appeal  No, 409-410-5T/APPL/KNP/2010 dated
20/08/2010 passed by the Commissioner {Appeals-), Central kxcise,
Customs & $.Tax, Kanpur, whereby the penalty under Section 76 and
77 have been confirmed.
2. The brief facts are that the appellant manufacturers chemicals
and suppiylng the same to the buyer, The appetlant pald service tax on
reverse charge I::ésis on the output Freight, The appellant was entitted
to benefit of exemption Notification No.32/04~-5T which provided for
exemption from the gross value of transport ¢charges as Is in excess of
25% of the gross amount charged from the custorners by such GTA for
providing the said taxable service, During the pericd October 2006 to
April 2007 the appellant availed exemption on part of the transactions
for transportation and did not avall exemption In respect of the other
part and paid the service tax on the Cross value withoul availing the
penelit of exemption, On being objected ta by Uk revenue that a3 the
appellant have not availed exemption during the said perléd on all the
transactions eligible, they cannot avail the exemptlon on some
transactione  during the period. The appellant chose o pay the
differential tax with interest which was paid during the month of
January to March 2007. Subsequent to that vide SCN dated 7/5/2007
the appellant was required to show cause as to why for short payment
of the tax they be not subject to penalty under sections 76, 77 and 78

and the sarvice tax atready deposited with Interest be not
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appropriated. The appelfant contested the SCN and the same was
adjudicated v;&e order your dated 18/11/09 hoiding that the appellant
could not have availed exemption on the part of the Lransactions so
gligible and penalty was imposed under the provisions of section 76
Rg. 42,200/- and further Rs.1000/- under section 77, whereas the

penalty under section 78 was not Imposed.

3. Eoth the assessee and revenue filed appeals before  the
Comrnissioner (Appeals). The i.ci. Commissioner {Appeals} held that the
appellant was entltled to exemption under notlfication number 3404 -~
ST, The id. Commisstoner (Appeals) was pieased to dismiss the appeai
of revenue holding that no penalty under section 78 is imposable as
there is no such element of fraud collusion, mis-statement et cetera.
However, the ld. Commissioner (Appeals) canflrmed the penalty under
section 76 observing that the appellant was required to deposit service
tax on the due date and the same have been admittedly paid after

some delay.
4. Heard the parties.

5. In view of the finding of the Ccmmiséioner (Appeals) that the

appellant was entitied to the benefit of exemption notlfication, 1 hoid

that the very basis of the demand of short payment does not stand.
Accordingly, penalty 1s Imposabie under section 76 when the very
demand has got no basis. I further hold that there is no provislon in
the Act and the Rules that the assessee cannot avail the benefit of an
exernption notification on the part of the transactions and as such the

very foundation of the show cause notice Is bad. In this view of the
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4 S.T. Appeal N 15810

matter, I allow the appeal and the impugned order is set aside Lo the

extent penalty is retalned under sections 76 and 77 of the Act. The

appettant will be entitied to consequential benefit, if any, in accordance

with law.

{Dictated and pronounced in the open Court)

(ANIL CHOUDHARY)

MEMB
m ! ER {JUDICIAL)







