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2 Ex Appead No 4101712

Per Mr. Anil Choudhary

The appellant, 3 manufacturer of glassware, is in appeal against
order-in-original dated 4/9/12 passed by the Comenissioner of Central
Excise, Customs and Service Tax, Kanpur, by which he has rejected
the application dated 2/7/2010 filed by the appeilant under Section ;39
(2) of the Finance Act, 2010 read with Rule S7CC of the erstwhile

Central Txcise Rules, 1944,

21  The brief facts are that the Appeliant M/s Pallwal Glass Works
having Central Excise Registration No. 2/SKB/92 dated 01.07.1992
was engaged in the manufacture of Glass and Glassware falling under
Central Excise Tarlff Heading Nos, 7007.90, 7008.10 and 7(15.00 of
the CETA, 1985. The Appellant was availing MODVAT credit facility and
taking MODVAT credit in respect of various inputs including cullet and

other waste scrap of glass in terms of the provision of the Central

Exclse Rutes, 1944,

2.2  The Appellant for modernization of the unit applied for a loan of
Rs. 75 lakhs from the Uttar Pradesh Finance Carpn. {UPFC}. UPFC vide
its fetter dated 05.1.1996 sanctioned the said foan to the Petitioner for
the said amount of Rs. 75 lakhs. As & security 1o the said ioan, the
Appellant mortgaged the properly situated at Plot No. 429 at Village
Mehrabad, Shikohabad, UP. It is pertinent to note that anly Plot No.
429 (and not Plot No. 428) was mortgaged as & collateral security, It
i« submitted that the other Plot No. 428 was mortgaged not as seCUrity
to the loan given by UPFC but for getting free and proper approach 0

Plot No. 429. Tt 1s submitted thal the Appellant had out of the said tean
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3 Ex, Appeal No 4101712

amount of Re. 75 lakhs had paid up about Rs. 30 lakhs of the loan
(principal  plus nterest) and  thereafter due to financal crunch
defaulted in payment of instalment to the UPFC for reasons peyond his

contrad and as such UPFC auctioned the mortgaged plots.

2% That the relevant pariod under cansideration of the present

appeal is from December, 1497 to March, 1998.

24 Op 08.11.2002 the Uttar pradesh Financial Corporation

auctioned the said mortgaged property.

2.5 That one Mrs. Neplam Yadav {successtul bidder) filed writ
petition number 1546 (M/8) of 2003 before the Honourabie Allahabad
HMigh Court and agmitting the wrik petitlon, vide order dated
24/3/2003, the Honcurable High Court restrained the O.P. concernad
from transferring or alienating the properky in question ta @ny person
exccept 1o the petitioner and the Collector-Firozabad was directed to
proceed in accordance with law, ignoring any girection of the State
Governmient. The dedsion to be taken by Collector in respect of sale in
guestion, shall ha subject fo further orders ir_1 the writ petiticn.  In
spite of letter daked 287272003 by the MD of UPFC, requesting him not
ta confirm the sale and return the Recovery Certificate, the Caollector
ignaring the said jetter, confirmed the same and got the deed
executed in favour of the said Neelam vadav and forcefully handed

aver the possession of the said property to Mrs. Meelam Yadav.

2.6 Against the said Interim Order dated 24/3/2003 passed Dy the

Honourable High Court in writ petition number 1546 (M/B) of 2003,
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the present appeliant filed SLP {C) No. 7660 of 2003 wherein direction
for status guo have been passed by the way of Interim order by the

Apex Court an 6/5/20H{3.

2.7  Or scrotiny of the RT-12 returns filed for the period from
Gecember, 1977 to March, 1998 by the Applicants, it was observed by
the Central Excise Officers that they avaiied modvat credit in respect
of inputs namely ‘cullet’ and ‘other waste of glass' falling under Tariff.
ftem No. 7001.10 and used the same in the manufactutre of final
products which were chargeable L© duty and other final products which
were not chargeable to duty, Thay did not maintain separate accounts
in respect of the said inputs used in the manufacture of dutiabie goods
and exempted goods, as envisaged under sub-rule {93 ar rule 57CC of

the erstwhile Central Excise Rules, 1944, They, however, determined

the quantity of ‘cuflet and other waste and scrap of alass’ consumed in
the manufacture of exempted final product on proportionate basis by
caleulating the ratio of the sald input e, ‘cullet and other waste and
scrap of glass’ gone Into cansumplion of total guantity of final product

manufactured and then applying the said ratio to the guantity of

Pl e b %l B e § e s = i et m e m arm e m e m e e

exempted final product manufactured. The quantity of cullet and other
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waste and scrap of glass’ so consumed in the manufactura of final

products which were chargeable to duty and ather final products which

were not chargeable to duty, as cafculated, is shown in the following

chart:

Chart - A {’J
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2.5 After determining the guantity of eullet and other

waste and

scrap of glass’ gone into production of the exerpted goods and

dutinbic qoods, the amount of modvat credit taken was calculated on

prorata basis on the said guantity and the month as shown in the

foliowing chast "B’ and the same was reversed.
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26 However, the department was haolding the wiew that where
separate Accounts were not maintained in respect of the inputs used n

the manufacture of Exempted goods, as lald down in sub rule {¥} of

Rule 57CC of the Central Excse Rules, 1944, the manufacturer shat
pay an amount equal to eight percent of the price of the finai products
which were not chargeable (o duty at the time of their dearance from

the factory, as per sub-rule {1} of rule 57CC. The Assistant

Commissioner of Central Excise, Agra issued Show cause Notice under
¢ No, V(3} DMD/G7/28 dated 23.00.98 wharein it was alleged that in
view of the provisions of sub-rule {1} read with sub-rule (9) of rule
cvCr of the Central Excise Rules, 1944 i the Inpuls v which modvat

credit has been availed are used I the manufactarc of cutiable and

axempted goods both, the Appllcant should have paid an amount equal

to B% of the value of the exempted category of the goods, at the time

of clearance from the factory as geparate accounts were not

maintained in respect of such inputs used In the manufacture of

exempted goeds, 1t was further alleged that the Applicant cieared

exempted goods valuing RS 06,32,854/- during the said period and

exempted goods valuing Re. 20,485,749/ were in bajance. The amouat

@ 8% on the total value (Rs, 1,16,78,603/-) of the saig exempted

L T P B e B = rn b
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goods worked out to Rs. 9,34,288/-) which was payable by the
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7 Ex. Appent No. 418112

appeliant. Instead, they roversed an amount of Rs, 5 473/~ only.
Henco they were llable to reverse the balance amount of Rs.

g,78,815/- or pay the sald amount in cash.

2.10 The Deputy Commissioner of Central Excige, Agra decided the
case wide his Order-in-Original  No. 87/DC/ MDY 1572000 dated
243.02.2000 and keld that the Applicant was required to pay an amount
equat to 8% of the value of the said exempted goads cleared from the
factory as per provisions of sub-rule (1) of rule 57CC of the Centrat
Ewcise Rules, 1944 as Modval credit was availed 1n respect of input
used in the manufacture of the same. He confirmed thé demand of an
amount of Rs.9,28,815/-(after deducting the amount of Rs.5473/
already reversed through RGZIA from Rs. ©,34,288/-), the amount
catculated at the rate of 8% of the exempted gonds rmanufactured},
and ordered payment of the said amount from the RG 22 A Pt. |
Account or through cash. He also imposed a Penalty of Rs. 1,00,000/-

under Rule 173 Q of the Central Excise Rules, 1944,

2.11 Applicant, after rejection of tls appeal by the {d. Compmssioner
of Central Excise (Appeais), Kanpur has preferrad an Appeal before
this Tribunal, New Delhl which had been registered as Appeal Mo,
28728/2009 dated 06.10.09, The Appeal is pending before the Hon'ble
CESTAT, New Defhi and hence the dispute relating to adjustment of
credit on inputs used in or in reiation to exempled final products |5 stilf

pencing.

% 17 In the meantime, the Assistant Commissioner of Central Excise,

Agra, resorted to COBrCive mMeasures for recovery of dues adjudged in

Ve
U
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the Order-in-Origina] cited ahove and in the process attached

residential house af proprietar for recovery of the caid Gues.

7.13 Though the matter was still under dispute and Applicant’s appeal
challenging the impugned Order af the kd. Assistant Comrnissioner,
was still pending hefare CESTAT, the Applicant had no alterpative oot
o make the payment i cagh, in fieu of the order of re*-.r-:;rsai of Magvat
credit (or deposit in casih} Penalty imposed, to warg of immense
pressure of the department and also to profect yhemselves from any

further coercive action by the Department.

3.1 The ld.Counsel for appeiiant humbly submits that vide sub-
section{ 1) of geckion 69 of the Finance Act, 2010, erstwhile Centrat
Excise Rules, 1044 have been amended with retrospective effect by
insertion of Rule 570CC as giver in Fourth gehedute of the Finande Act,

2010, which reads as under:

wnule 57CCC-Reversal of Actual Credit- Whare & dispute
refating to adjustment of credit on inputs used in or in relation to
axempted final producks refating to the period beginring ot the
1% gay of March, 1997 and ending with the 31% day of March,

2000 (hoth days inclugive) is pending on the date on which the

Finance Bill, 2010 receives the assent of the President, then,
notwithstanding anything contained R aub-rutes (1} and (2) of
rule 57C and eup-rute (1) and sub-rule (93 of rule 5700, 2
manufacturer availing credit of specified duly in respect of any
inputs, other rvhan inputs used as fue, and manufacturing finat

progducts which are chargeable o duty and &ls0 ather finat

Y
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products which are not so chargeabie to duty, shali pay an
amount egual to such credit attributable to inputs used in or in
relation to the manufacture of, cuch finat products which are not
chargeable to duty, hefore or after the dearance of such goods:
provided that the manufacture shall pay an interest at the rate of
rwenty four per cent per anbum from Uhe date of clearance of

goods till the date of paymaent of the said amount.”

3.7  The procedure far ppting to pay the amount in accordance with
the provisions of the Centrat Excise Rules, 1944 as amended by sub-
cection (1} is taid down in cub-section {23 and {3) of Section 69 of the

Finance Act, 2010 which reads as under:

{23 Where a person opts to pay the amount in accordance with
the provisions of the Central Excise Rules, 1944, as amended by
cub-section (1), he shall pay rhe amount along with interest
specified thereunder and make &b application  to the
Comrtaissioner  of Central Excise  along with  documentary
avidenve and a certificate from a Chartered Accountani or a Cost
Accountant certifying the amount of Input credit attributable to
the inputs used in or in ralatlon to the manufacture of the final
products, which are exempted from the whole of the duty of
excice levliable thereon or chargeable ta nil rate of duly within &
period of SiX months from the date on which the finance Bill,

2010 receives the assent of the President.

(3} The Commissioner of Central Excise chall on receipt of an

application under sub-section (2), verify the correctness of the

P
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amount paid within 2 pertod of two months from the date of
receipt of the application and In case the amount s¢ paid 1%
found to be less than the amount payable, he shatl call upon the
applicant o pay vhe differential amount along with interest,
which shall be paid within @ period of ten days frorn the date of
receipt of the communication from the Commissicner in this

regard.”

In nutshell, the following procedure has 1o be adopted by the

manufacturer/person that opts to pay the amount in accordance with

the provisions of rule 57CCC as inserted from retrospective effect:

He shall

(iy Pay an amount egual to such credit attributable to inputs
used in, or in reiation ve the manufacture of, such final
products which are nat chargeable to duty, hefore or after
the clearance of such goods;

(i) Also pay interest at the rate of 24% per annut f'rcr;ﬂ the
date of clearance of goods Ll the date of payment of the
said amounl;

() Make an applicatlon Lo the Commissioner of Central Excise
within a period of six months from the date on which the
Finance Biit, 2010 receives the assent of the President;

{iv} Submit documentary evidence to prove the payment;

(v) Submita Certificate from the Chartered Accountant or Cost

accountant  certifying  the amount of input  credit

atiributable to the inputs used in or in relation to the

%
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manufacture of the final products, which are exempted
from the whole of the duty of extise teviabie thareon oF

chargeable to nit rate of duty.

34 In this regard, an appeat No. 2828/2000 dated 06.10.09
preferred by the Appetlant before CESTAT, Mew Dethi against the
Order-in-Appeal of the Comrissioner of Central Excise (Appeals),
Kanpur was stilt pending. Hance the dispute in relation to adjustment
of credit on nputs usen in oF in relation to exempted fimal products,
relating to the period from December, 1897 10 March, 1998 was
pending on 08" May, 2010, when the Finance Biil, 2010 received the

secent of the President (and is still pending).

3.5 Appeiant submits that he has already pald the amaunt in
arcordance with the provisions af the Central Excise Rules, 1944 as
amended by sub-section (1) of Sectlon 69 of the Finance Act, 2010, as

is shown it para 3.3, infra.

1.6 Applicant submits that during the refevant periad he was availing
Madvat credit in respect of inputs uced i qr in refation to the
manufacture of final products. During the period from December, 1997
ro March 1998, he used cullet and other waste and scrap af glass’ in
the manufacture of glass & glass ware, both, which were chargeable Lo
duty and also other glass & glassware which ware not chargeable to
duty (exempted from duty) but Jid not maintain separate accounts as
reguired under sub-rule {9) of rule S7CC of erstwhile Central Excise
Rujes, 1944, He, however, catculated the amount of credit attributable

ko the inpuls {cullet and other waste and scrap of glass’y used In the

!
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(2 Ex, Appoal N 4148742

manufacture of final producls {glass & glassware} which were
exempted from duty/nok chargeable to duty on prarata basis according
to the weight of dutiable and non-gutiabie  final  products
manufactured. The amount so calcutated was paid by making a debi

entry in the RG23 PL. 1T account as under:

] i No. | Month ..""“““-ihﬁmﬂl.l-ﬁ.f. Ca':cuialcd D.rllh * Dobit fntryin RG?S.&Pnrt_Il‘

i prorala hasis Bs

1 Docenbar, 1987 | 1.086.00
; e
3 Fobruary, 1958 | 1,600.60
h. L pacch, e EeLn T T A0h dated 2007.1098

TOTAL nEvson

5.7  The suthcnticity of the figures in chart A and Chart B is verifiable
from the charts given In the Show Cause Notice and in the Order-in-

Original.

318 Reversal of proportionate Modval credit iz admitted in the Show

Cause Notice and Qrder-in-Original.

4.1 Accordingly, the appellant filed a representation dated 4/5 July
2010 for acceptance of his option sxercised hy paying the amount in
accordance with the provisions of said Ruies, 1944 as amended by
sub-section 1 of Section 69 of Finance Act 2010 and since the amount
and interest as envisaged under Rule 57CC read with Rule 57CCL,

have already been paid 10 settte the issue finatly, and as such further

ralief, consequential in nature, mare particularly the grant of refund of

}k AT
£

Y

the amaunt paid durlng pendency of the dispute in appeal stage.
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4.7 vide the impugned order-in-original, the |d.Commissioner
rejected the éppﬁcation filed under Sub-section 2 of Sectlon 69 of the
Finance Act, 2010 read with Rute 57CCC of CER, 1944, abserving that
atthough the appellants have filed appiication within the sHpulated
period of 6 months from the date of enactment {§/5/10) of the Finance
Act, 2010, but so far the second condition is concerned, as regards
madvat credit attribukable to inputs consumed in oF in refation to
manufacture of final product, should be certified by a Cost Accountant
or a Chartered Accountant. Me further abserved that the Certificate of
Chartered Accountant states that the figures are based on the basis of
show cause notice issued by the Central Excise Department dated
23/9/98 and the figures mentioned thersin  are refied wpon, in
shsence of books of accounts, which are not in the possesslon of the
appeliant s the same have been resumed by some pther Government
Department. The books could the books could not be examined for
verification. The Id. Commissioner observed that he does not intend to
rely upon the sald Certificate of Charterad Accountant having been
seued withaut verification of books of accounts, accordingty held that

the second condition is not fulfilled.

4.3 So far the 3rd condition that the Commissioner should verify the
correctness of the amount paid or deblted or réversed, he observed
that the appellant has submitted that the bhooks of accounts of the
appellants had been seized by U.P.Financial Corporation and further
report catled for from the Deputy Commissioner/Range Officers, it was

replied that they are unable to verlfy the same because the concerned

] &,\f}‘\
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records which are more than 10 years afd, were not available in the
Divisional/Range Office. Accordingly, & was held that the appellant
nave failed to substantiate the correciness of the amaunt mentioned in
the application and hat Siso failed to produce the relevant records,
even on demand by the Central Excise Department. With these
observations, Lhe application was held not malntainable and hende,

rejected.
L. geing aggrieved, the appellant is before this Tribunal.

G. The learned Counsel, Shri Abhishek laju, sppearing for the
appekant, sutbritted that the amendment brought by Secti:?n &9 of the
Finance Act 2010, giving retrospective effect and as such the demand
raised earlier by the Department & O longer tenable under the
provisions of the Finance Act 2010 read with the provisions of Central
Excise Rules 1944 read with Article 165 of the Constitution of India. He
further urges that the substantive law having been changed the very
basic of issue of show Cause dated 23/9/98 have attained nulfity.
Further, under the facts and circumnstances, the td. Commissianer have
accepted the applicability of the amendment brought intc force by
Finance Act 2010 in the facts of the appellant's case, but have denied
the benefit on fimsy ground. Further, the id. Counsel urges that the
rovenue having relied upon the figures as mentigned in the retumns
filed with it, by the appellant, which is the basis of the earlier show
cause notice, cannot reject the representation under Section 69 (2) of
the Finance Act, 2010 by saying that that the data in the show cause

notice are not veriflable, 1t is further urged that the Charterad
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Accountant have stated in the Certificate that the data in the SCN are
acceptable to the assessee as the same being based on RT-12 Returns
and further no verification s possible n ahsence of the books of
accaunts when the Certificate was iecuad. It is further urged that the
id. Commissloner have arbitrarily rejected the application disbelieving
vhe data retied upon by the Revenue in the show Cause notice dated
23/9/G68, without any astensipte  reason  and the same 15 not
permissible as it i further urged that the data in the show cause
notice being accepted by the appellant and aiso relied wpon by the
Revenue as is evident vide order of adjudication dated 28722000
passed by the Deputy Commissioner, agra. The ld. Commissioner has
arred in not relying on the same aithough the same have been relied
upon by the appeiiant in the representation under Section 69 {2} of
the Finance Act 2010, The id Counsal further points out that after
filing of the representation under Saction 69 {2) of the Finance Act
2010, when they were informed by revenue that the application shali
he considered only after gisposal of the appeal pending vefore the
CESTAT against order of the Commissioner (Appeals), the appellant
had approached the Honourable Allahabad High Court in the Writ Tax
aumber 711 of 2012 and vide the finat order dated 1/6/2012 the
Honouraple High Court was pleased to hold that & dispute was pending
between the appellant and the Revenue on the date when the Finance
ack, 2010, was assented (o by the Homaurable President of India.
Thus, the very hasis of the contention of revenue to knock ouk the
application submitted by the appelant under Rule 57CCC is

unfounded. Furthar, the Honourable High Court was of the view that

A
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the appellant is entitled 10 take benefit wnder Section 69 {2) of the
Finance Act, 2010 read with Ruie 57CCC ag on the refevant data that 15
4/5/2010, Disposing of the Writ Petition, the Honouvable High Court
directed the Respandent Commissioner to consider the application of
the appeitant undear Section 69 (2} of the tinance Act read with Eiule
S7CCC of the Rules expeditiously in accordance with Iaﬁ.';', The id.
Counsel further states that in view of the observation and directions af
Honourabie High Court, the arder of 1d. Commissioner is bad and fit t{;
be sat aside and the Appeal be altowed with consequential benefits
including affowing of the refund of the amount deposited during the

pendency of the dispute in appellate stage.
7. The 1d. In AR for Revenuye refies on the impugned oroer.

B. Having considered the rival contentions, we find that the
appeliant had reversed the praportionate Cenvat credit on taxable
input during the relevant period within the spirit of Rule S7CCC as
introduced with retrospective effect vide the Finance Act, 2010, We
further hold that the id. Cammissionar have erred in disbelieving the
Certificate of Chartered accountant which was based on the data and
facts contained in the SCH dated 23/9/98 which, after verification, had
been accepted by the Revenue in the subsequent order of
adjudication. Thus, we hold that there was nothing much left for the
1d. Commissioner 10 pxaming the same and except arithmetical
accuracy of the amount reversed and interest if any, paid. Accordingly,
we allow . thes the appeal on merits, We remand the matter 1o the

1. Commissioner only for wverifying the arithrmetical acouracy of the
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amount reversed and the interest, it any, payabte. We further hotd
that the appellant shall be entitied to refund of the amount depesited

during the pendency of the appetlate proceedings, witty interest as per

kules after adjustment of dues, if any, payable pursuant to this arder

snd passing of consequential order by the adjuaieating autharity. A7

{Pronounced in the apen Court}
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{Anil G, Shakkarwarj {Anil Choudhary)
Member (Fechnical) Member (Judicial)
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