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IN THE CUSTOMS, EXCISE ANED SERVICE TAX APPELLATE TRIBUNAL,
.. BREGIONAL BENCH : ALLAHABALD

5. 7. Appeal MNo.1708/10

artsing out of O/A No.30/5T/AHd/2010 dated 79.00.2010 passed by
Commr. of Central Excise & Service Tax, Allahabad,

For approval and signature:

HON'BLE MR. ANIL CHOUDHARY, MEMBER (SUDICIAL)
HON'BLE MR. B, RAVECHARDRAN, MEMBER { TECHNICAL)
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L APPELLANT(S}

VERSUS

commissioner of Central Excise & S. Tax, Allahabad
RESPONDENT {5}

APPEARANCE

None for the Appellant (5}
Shr 4. L. Karoliys, Asstt.Commr, {D.R.} for the Department

CORAM:

HORBLE MR, ANIL CHOUDHARY, MEMBER (JUDICIAL}
HONBLE MR, B. RAVICHANDRAN, MEMBER (TECHNICAL}

Enad Grder Ne. 70065?/




A 8.1 Appead Ne F708/400

Per Mr. Anil Choudbhary

None present for the Agppellant, nor any request for
adjournment. Accordingly, we have heard the 1d.A.R. for the Revenue.
2. The Appellant, M/¢ M, K. Fandey & Associates, s in Appeal
against  Order-In-Appeal  No. O0/ST/ANG/2010 dated 28.09.2010
passed by Cominr, of Central Excise & Service Tax, Aliahaba’ci.

3. It is an admitted fact that the appeliant is a Chartered
Accountant Firm engaged in tax advisory and audil during the financiat
year 2004-2005. They carried on audit and raised a bil dated
15 09,2004 for Rs.19,836/- (Rs, 18,000/~ + Service Tax of Rs.1836/-).
It is further case of the appellant that the paymant for the said bilf was
recelved after 31.03.2005, when exemption was granted to the
ascecsee from the service tax upto an aggregate value of taxable
sorvieos of Rs.4.00 fakhs in a flnanclal year under  Notification
Mo.6/2005-5ervice Tax dated 01.03.2008. It i further case ot the
appellant that their total receipt during the year 2005-06 being below
of threshold timit, was not taxable and further, the appellant refunded
the amount of seryice tax collected fram the service receiver vide bil
dated 15.09.2004 to M/s CATIEE. A show-cause notice was issued
stating therein that as per the provisions of Section 69 read with Rule
4 of Service Tax Rules, 1994, the appellant was required to make an
application for registration with the Central Excise Department within
30 days of such service being brought into service tax net, which the

appeliant failad to do so, as they applled for the said registration only
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on 09.11.2004, However, the appellant filed their return for haflf-

yvearly ended September, 2004 and March, 2086 in due time. It
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further appeais to Revenue that the appellant had provided taxable
services and received Rs$.39,672/- towards bill raised dated
15.05.2004 to Mfs CATIEE and the said bill doss not contain Service
Tax Registratlan NMumber, which is essential reguirement under the
.pmvisionﬁ of sub-rule (1) of Ruie 4A of the Slervice Tax Rules, Thus, it
appears that the appellant received Rs.59,508/- (Rs.19,836/- +
Rs.39,672/-) including service tax of Rs.8,071/- (Service Tax of
Rs.5951/- + Education Cess of Rs,120/-}, which they failed to deposit
in the Central Excise Exchequer,

4, The appeliant contested the show-cause notice stating that they
follow cash system and recognize thelr income on receipt basis and
they did not recelve any payments against bill tih 31.03.2005 and
further, they had refunded the service lax to the service receiver i.e.
Mfs CATIEE and also produced copy of the Ledaer Afc by way of
evidence,  The show-cause notice was adjudicated gbserving that
threshold exemption has been granted since April, 2005 and no such
axemplion was available when the bill was ralced and accordingly,
proposed tax of Rs.6071/ was confirmed along with equal amount of
penalty under Sectlon 78 and penalties were imposed under Sections
76 and 77 of the Act. Belng aggrieved, the Appeilant preferred an
Appeal before the |d.Commissioner (Appeals), who has pleased to
rejact the Appeal upholding the findings of the Order-in-Original dt.
21.12.2009,

5. Being aggrieved, the Appeliant is before this Tribunal on the
ground that during the financial year, 2004-05, they had no taxable

receipts and they had recelpts only in the financial vear, 2005-06,
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which are under threshoid exemption limit and as such, the impugned
order is fit to be set aside,

&, The |d. D.R. for the Revenue, relies on the impugned order and
prays for dismissal of Appeat,

s We have examined the Notification Mo &6/2005-Service Tax dated
01.03.2008,, wherein it is mentioned under Para 3% that recelpls for
the purposes of Notification, have to be taken as aggregate value of
payment receipts consecutively in any financial year, In view of this
admitted fact thal there is no receipt during the financial year 2004-
2005 and the aggregate receipt in the financial year, 2005-06, s
below the threshold {imit, accardingly, we alfow the appeat and set
aside the impugped order. The appetiant will be entitied to

consequential benefit, if any, In accordance with taw,
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