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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCIH : ALLATIABAD
COURT No. 1

APPEAL Nos.5T/1758-1760/10-CU[DB]
(Arising out of Order-in-Appeal No. 488-490-ST/APPL/AKNP/2010 dated
27/09/2010 passed by Commissioner of Central Excise & Customs
{Appeals), Kanpur)
For approval and signature: P
Hon'ble Mr, Anil Choudhary, Member (Judicial)

and
Hon’ble Mr. Anil G, Shaldiarwar, Membeyr (Technical}

1. Whether Press Reporter may be allowed to see; No
the Qrder for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

[ 2. Whether it would be released under Rule 27 of | Yes
the CESTAT (Procedure) Rules, 1982 for

publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair copy | Seen

of the order?

4 " UWhether order is to be circulated to the | Yes \"‘-.

Department Authorities?

e e SR e e AN
Arvind Vehicles Pvt. Lid. (in Appeal No.8T/1758/2010)
Arvind Motors {in Appeal No. ST/1759-1766/2010) Appellants
Vs,

Commissioner of Central Excise, Kanpur Respondent

Shri Akhi Gupta, C.A. for Appellants
Shri L. Patra, Assistant Commissioner {AR), for Respondent

CORAM:

Hon’ble Mr. Anil Choudhary, Member (Judicial)
Hon’hle Mr. Anil G. Shakkarwar, Member (Technical}




APPEAL Nos ST/ 17581760,/ 10-C LD

Date of Hearing : 08/11/2016
Date of Decision OR/11/2016

Per: Anil Choudhary

i
Fr
L

1 . - - B
) These appeals are filed against a cornmon Order-in-Appeal
P &

No. 488-490-ST/APPL/AKNP/2010 dated 27/09/201¢ passed by Commissioner of

Central Ixcise & Customs (Appeals), Kanpur.

APPEAL Nos.5T/1759 & 1760/10-CU[DB]

2. The issue in these two appeals is whether appellant is liable to
pay penalty under Sections 76 and 78 of the Finance Act and whether
the appellant, which is a proprietorship concern of Mr. Arvind Bansal,
is liable to service tax under the classification of Business Auxiliary

Service prior to the period 1% May, 2006.

I
i

3y  The appellant was issued two separate show cause notices
dated 18" February, 2008 in respect of its receipts from two different
banks during the period 2003-04 to August, 2007 for payment of
Service Tax under the head business auxiliary services under Section
65(105) (zzh) of the Finance Act. The said show cause notices were
adjudicated on contest and the proposed tax confirmed and the tax
already paid was appropriated and further penalty was levied under
Section 76 and 78 of the Act. Being aggrieved, the appeilant
preferred appeal before Learned Commissioner {Appeals) against

b%g%h the Orders-in-Original. The Id. Commissioner {Appeals) vide




3 APPEAL Nos ST/ 17581760/ 1¢-CUILR]

common Order-in-Appeal rejected the appeals. Being aggrieved the
appellant is before this Tribunal.

4, The ld. counsel for the appellant have urged that prior to May
2006, the definition of “Business Auxiliary Service” under Section
65(105} (zzb) of the Finance Act was—"taxable service means Eéi:}ny
service provided or to be provided to a client by any commercial
concern in relation to business auxiliary service." However, vide
Natification No. 19/2006-ST with effect from 1% May 2006, the word
“commercial concern” was substituted by the word “person”. It is
further case of the appellant that on and from the amendment of the
definition the appeilant had suo motu made compliance and paid
service tax regularly. In support thereof he has drawn our attention
to a letter dated 30/01/2008 written to the Range Supdt of service
tax, wherein the appellant categorically stated that they are receiv;‘ﬁig
commission for referring or arranging foans to their customers frﬁﬁw
the banks. During the period prior to 1" May 2006 being an
individual, doing business under the name and style of M/s. Arvind
Motors. They believed they are not a commercial concern and
accordingly do not fall under the ambit of service tax for the period
prior to 1% May 2006, under the head Business Auxiliary Service.
Further, they gave the details of service tax paid under Business

Auxiliary Service from February 2006 to October 2006, It is further

urged that as per CBEC Circular No. 62/11/2003 dated 21 August,




APPEAL Nos. ST/ 17351760, 1001 [z

2003. it has been clarified that a commercial concern does not
include an individual, in para-1.3 of the said Circular. In any view of

the matter, there can be no mala-fide attributed to the appelant nor

any case of suppression of facts is made out. It is evident that

.1"j

Ii,_

‘appellant had suo motu made compliance since the year 2006,
before the revenue approached him in the year 2007-08.
Accordingly, it may be held that the appellant is not liable to Service
Tax under Business Auxiliary Service prior to 01/05/2006 and also
penalties imposed may be set aside.

5. The Id. A.R. for revenue relies on the impugned order.

6. Having considered the rival contentions we are satisfied that in
view of the fact that the appellant had made suoc motu compliance
and deposited the tax from the date the definition was amended
é@vith effect from 01/05/2006. We hold that no case of contumacious
conduct or suppression of facts from the revenue is made out.
Accordingly, we hold that the appellant did not liable to service tax
under the classification Business Auxiliary Service for the period prior
to 1% May 2006. We also delete the penalty imposed under Section
70, 76 & 78 of the Act. Accordingly, these appeals are allowed with

censequential benefits,

APPEAL NO.ST/1758/‘1{}—CU{DB]

7,.  The issue in this appeal is whether the show cause natice

J;EI'{
dated 18.02.2008 is against the provisions of the Act and the Rules
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demanding tax under the head Business Auxiliary Service for the
period 02/09/2006 to 10/05/2007 under the fact that the appellant
had been making regular compliances in paying Service Tax under
Business Auxiliary Service, as they were registered dealer.

8. Heard the parties. o
9. From a perusal of the operative part of the Order-in-Original, it
is evident that the appellant had deposited much earlier the
adjudicated tax of Rs.11,587/- vide TR-6 challan on 22/03/2007 and
06/06/2007 which has been appropriated and no additional tax was
found payable. In view of the admitted fact on record that the
appeliant had paid the tax prior to issue of the show cause notice,
the whole show cause notice is bad and not tenable under the
provisions of Section 73 of the Finance Act. Accordingly, the

A
impugned order is set aside. The appeals stand allowed, witi_},

consequentiai benefits.
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