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I THE CUSTOMS [EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
\ e REGIONAL BENCH : ALLAHABAD

" Appeal No. 1 E/50072/2015-EX[SM]

Arising out of OIA No, NOI/EXCUS/000/APPL/159/2014-15 dated
19.09.2014. passed by Commissioner (Appeals), Customs, Central
EXCise & Service Tax, Neida.

Vair Indla Eiectromcs Pvt, Lid. CGAPPELLANT
- VERSUS
. CC&CE® s_.'_T..-Nqida - .RESPONDENT
APPEARANCE

_ -Shrl Ravinder Singh, Consultant for the appellant.
- Shri D.K. Deb, Asstt.: Commr, (A.R. ) for-thé Department

'CORAM. o

DATE OF HEARING & PRONOUNCEMENT: ;
FINAL ORDER NO. "7 icﬂ“?’ l 2ol

- Per Mr. Anil G. Shakkarwar :
The present appeal is against the Order-in-Appeal No.

' NOI/EXCUS/OOO/APPL/l59X2014 15 dated 18.08.2014,

2 The brlef facts of the case are that the appellants are
manufacturers of P%ast:ic Molded Items. The officers of Central
Excise Department inspected the manufacturing Qnit of the
%@pei%ant on 28.06.2012, their registered office, residence of M.D.
and other registered office on the same day. During the search
conducted at factory they found certain raw materials and .certain
semi finished goods and finished goods which were not accounted

N
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5 Appesl No. : E/50072/2015-EX{SH]

for in the books of account. On the reasonable belief that they were
iiable ‘for confiscation, the said goods valued at Rs. 70,11,835/-
were seized through “Panchnama” dated 28.06.2012. Subsequently,
the said goods were provisionally reieased to the appellant on
execution of required bond supported by bank guarantee for Rs.
17,53,000/-. The said goods were released on 16.07.2012. It was
aI!eged_ in the show cause notice that the last entry in the daily
stock account register was recorded on 07.06,2012 and there‘after it
appeared to Revenue that the seized and provisionally ré’!eased
goods were not accounted for in the daily stock account register
and hence were prepared for clandestine removal, Therefore, the
appellants were issued with show -..cause.;::notice dated 24,12.2012
with a proposal to confiscate -the_.;-.._;'_;-._::_s'_'ai:d ..goods vailued at Rs.
70,11,835/- under Rule 25 of the Centrai Excise Rules, 2002 and
rule 15 of Cenvat Credit Rules, E:5-.2._0_;0_4_;;_{;F.urtl'aer there were other
Propbsai for penalty and imposition.- of--:.redg_amption fine in the said
show cause notice. The appellant contest:ed thié'fshow cause notice
hefore the Original /Authonty The appellant contended before the
Original Authority that certain goods seized were purchaéed from
other manufacturing unit and they -were received under proper
invoices, and, therefore there was no contravention of any rules
requiring confiscation of the said goods. They further contended

that the some of the goods were semi finished and they were not

still complete and not reached the stage where they were required

to be entered in daily stock_accountj-register_and therefore they




Appeal No. © E/50073/2015-EX{SM]

.&.'g;',ii;v'ere not liable, fq;;_:-g:_p_nfi_scation. They further contended that they
'?‘-had n_o.t--taken_._-:;a_rjy-;_;cg'_nvat Credit on any of the inputs and therefore
| .'the.question_-_-Qf.__:in:\(j_o:_c:aftion of Rule 15 of Cenvat Credit Rules did not
o arrlveTheongmai éuthority could not appreciate the argument put
' :'_-for_th--.:-'and-.;'f-adjud:i_c;at_e_d__ the matter through Order-in-Original No.,
'_-'52/_9_?_(_3/ NQI_DAZ.___Z._O.;I:S_;-;L%.5_'--.-:_datecl --13.02.2014 - and ordered for
conflscatlonofthesald _-__gQ;cls__fv\__aI_ued at Rs, 70,11,835/- under Rule
:__'25_-'-:0f;:_---:the E_Ger'}'_.tfaei_:;?_é)_.czc_:z_i_se_a_;.RuIes, 2002 -and Rule .15 of Cenvat Credit
_ Ruies,~.2004."1-!5_-,_-._-i::_"_%’_sp_qsed;-etﬁé penalty-of Rs. 2,50,000/- under said
5_:"?_Ru_le_ ;._'25-..and-_-g.ﬁdtf?l_é_r_-_l:-.-_-penalty of Rs. "é:{}D,OOO/— under Rule 15 of
B '.»..Cenvat-Creid{i;:.--.-ﬁdlé_g,'.:320_0_4. He imposed fine of Rs. 10 lakhs in lieu
o Yof - confiscation. I—ée ‘further ordered. for - encashment of bank
:guarantee - for Rs, _17,5?3,000/—. Aggrieved. by the said order
:_.appeliant -.preferred ~appeal before -:Commis_s_;_éner {(Appeals}. They
. -_E-_'.:g"pu_t_-fo_rth same argument before 'th_e:_:Co_rnrn_.i_-_;;sioner (Appeals). In

':-'.'-3._".51_1-_addition, they contended that the encashment of bank guarantee

o ::gi-was not liable for-realization of amounts and also contended that

“‘penalties -were not:liable. for imposition in respect of penalty under
Rule 15 of Cenvat Credit Rules, 2004. They contended that there
was no allegation in the show cause .notice that the éppe!iant had
.‘_a—']vailed and utilized any Cenvat Credit wrongly in respect of inputs
i

\ln question and argued that said Rule 15 is liable to be set aside.
Learned Commissioner (Appeals) decided the appeal through Order;

in-Appeal No. NOI/EXCUS/000/APPL/159/2014-15 dated

19.09.2014. Through the said Order-in-Appeal, the learned

N




4 Appeal No. E/50072/2015~EX[SMJ

Commissioner (Appeais) upheld the Order-in-Original and rejected
the appeal. Aggrieved by the said order, the appellant is before this
Tribunal.

3. Shri Ravinder Singh, Consuitant argued on behalf of appeilant.
He contended that the show cause notice was issued by invocation
by Rule 25 of Central Excise Rules, 2002 and Rule 15 of Cenvat
Credit Rules, 2004. He further contended that there Was no
allegation in the show Cause notice of any irregularity in respect of
availment of Cenvat Credit, therefore, they were not liable for
imposition of any penalty under Rule 15 of Cenvat Credit Rules,
2004. He further contended that the provisions of Ruie 25 of Central
Excise Rules, 2002 are subject to the provisions of Section 11AC of
Central Excise Act, 1944 and that ther.e .Was-no allegation in the

show cause notice about evasion of duty, therefore, invocation of

Rule 25 of the Central Excise Rules,. 2{}02 IS not sustainable,
Therefore, show cause n0t|ce itself does not survive. In support of
his argument he has ref:erl on rulmg by Hon'ble liigh Court ati Dalhy
in the case of Commissioner of C.Ex., Delhi-II vs Gar;pat:
Rollings Pvt. Ltd. reported at"2016(338) E.L.T. 587 (Del.).

4, Learned DR, has supported tﬁé_-i;_npugned Order-in~-Appeal.

5. Having considered the rivai.co_etentions and on perusal of
records and on going t_hrough the ruling by Hon'ble High Court of
Delhi in the case of C‘ommissioner ofC' Ex Delhi~IT vs Ganpati

Rollings Pvt. Lid, reported at .2016(338) E.L.T. 587 (Del.)

stated above I find that the mpugned show Cause notice is issued
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Appeai No.  E/50072/2015-EX{5M]

ifizthoutanydemand of duty. Since there was no demand of duty,
:nvocatlon of Sectlon 11AC of Central Excise Act, 1944 did not arise.

'ble Delh| High |

. Ho__

Q_ur_t_ in the said ruling has held that in the

app__e__a;_;.-be_fgre'_:__'_-thé 'éaid Monble High Court Delhi, the impugned
o.l:d:e..r-.-.i)\.'f__as-_p_ass_ed_ by_ t_h_is Tribunai which allowed the appeal filed by
-the: appellant wherem the impugned order was Order-in-Original

'-;-dated 27 03, 2009 passed by Commissioner, Central Excise

: -l_mposmg penalties on .the assessee and requiring the assessee to
pay redemption fin_e.__'In‘_t_hef said case there was proposal for
-|mposzt10n of penalty under Rule 25 of Centrai Excise Rules, 2002

}

-Iared there was no p?oposal for demand of duty and there was no

| lnvocat|on of sald Sectlon 11AC. This Tribunal had found that if

.. Section 11AC was not invoked then Rule 25 of Central Excise Rules,
2002 was not invokable. The said finding ‘of this Tribunal was
'-_-'affir'med by Hon‘ble High Court Delhi in the said case. 1 find that the
sald ruling is?:'._sq'uarely applicable in the present case. Therefore, I
-'_ho_ld that the impugned show cause notice is not sustainable. As a
.r_é:sult, I set aside the i'mpugned Order-in-Original and Order-in-

: A__ppe__ea! and direct the IOrIginaI Authority to refund the amount
:_r'_ealized through encashment of bank guarantée in the above terms,

'I'!h_e appeal is allowed with consequential relief as per law.

if
\ (Pronounced and dictated in the open Court)
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