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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIQNAL S8ENCH : ALLAHABAD

5.7, alNe.17a7710

Arising out of OfA No.4BZ/ST/APPL/KNP/2010 dated 313.06.2010
passed by Commr. Customs & C.Ex., Kanpur
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of the Order?

4. Whether Qeder |5 to be circukated to the Departmental
Autharltles?

Commissioner of Central Excise & S, Tax, Kanpur
LAPPELLANT{S)

YERSUZ

M/fs Pacific Leather Finishers
RESPONDENT (S)
APPEARANCE

Shri 8. L. Karcliva, Assit.Commr. (A.R.) for the Departrment
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: Per Mr. Anil Chaudhary, =
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The Revenue 5 In Appeal agalnst Order-in-A aaF:;;,No. S
i '
iy ‘J'i v

A67/ST/APPL/KNP/2010 dated 13.09.2010 passed by Commr. CiStomsn
B C.Ex., Kanpur.

2 The respondent-assessee 15 an exporter and availed service of
commisslon agent for procuring export order, which is payable to such
agent at the rate of 2.7% of FOB value, For the export made between
the dates (let export order) between 19™ Aprii, 2008 to 2™ July, 2008,
the appellant filed refund claim  under Wotification 41/2007 on
30.03.2009, A show-cause notice dated 04.0%5,2009, was issued as it
appeared to Revenue that the refund claims are time barred, The
appetlant-assessee contested the show-tause notice, but the same
was confirmed observing that the period of refund claim s six months
from end of the guarter, in which export was made and accordingly,
the appellants claims being were lime barred and afso for the reason
of clatming drawback in few instances. Being agarieved, Lhe assessee

preferred an appeal before the ld.Commissioner {Appeals), who in the

impugned  order, allowed the appeal on the ground that the
adjudicating authority have travelled beyond the show-cause notice,
as thelr claiming drawback was not the issue in show-cause notice. 50
far as the time bar is concerned, he decided the same in favour of the
assessee observing that since it is un-disputed fact that the appellants
had pald commission during quarter from July to Septernber, 2008 and
the service tax involved therein was pald on October, 2008, the refung

claim cannot be held to be time barred, before the right ta claim arose,

/qa&\




3 5.1, Appeal Ne, 797710

3. Being aggrieved, the Revenue is in appeal on the ground that
under the Cﬂﬂd]ﬂ{)ﬂ of Notification, the time limit prescribed is six
months from the guarter, exports took place.

4,  The respondent assessee is absent today in spite of nollce. We
find that the respondent was alse absent on the previous date ie.
18.09.2015 without any representation for time. Under these
circumstances, the appeal is taken vp for hearing with Lhe assistance
of the ld.A.R. for the Revenue.

5. Heard the 1d. AR, for the Revenue and perused the records.

6. Having considered the rival contentions, we find that the issue of
time bar in this appeal 15 no tonger res-Integra, and is decided by the
Hon'ble Delhi High Court in the case of Sony India {td.
fﬂfﬁﬁﬁﬁ)ﬁﬁrr‘gﬁa(g@ﬂ%herem the Hon'ble High Court has held
that the fimitation cannot start to run uniess right to receive a claim or
refund crystallized. In the present case, the right to caim/refund
under Notification No.41/2007-Service Tax crystallized only when the
service tax was deposited in October, 2008. Thus, the refund datm
was filed within slx months on 30.03.20009. Accordingly, we hold that
the refund claim s within time. In view of the above findings, we
dismiss the appeal of the Revenue and confirm the order-ih-appesl.
The respondent assesses will be entitied to consequentlal benefit, If
any, in accordance with law.

{Dictated and pronounced [n the open Court)
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