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The appellant 5 in appeal against Order-in-Appeal dated

10/10/14 by which duty has veen confirmed on the stock of raw



material and finished goods found short along with penalty, on the

date of inspection.

2. The brief facts are that,the appellant is a manufacturer of MS

angles, flats etc. and the raw matertal is MS ingots.  An inspectien -

was conducted on 01/8/2012 in the factory premises. The officars
found that a huge the stock of MS angles and S flats of different
length and breadth was lying in a haphazard way, difficult to

count/value. Thereafter the officars with the consent of the Partner

present, Shri Somit picked up 10 pieces of M5 Ingots at random and "

recarded the weight and accordingly picked 10 pieces of M5 Bars, ‘

The total weight so recorded was divided by 10 and the same was
multiplied by the fotal number of Ingots and Bars available.

accordingly stock verification statement was drawn and in the stock

of finished goods of MS Bar against opening stack of 109,215 M.

stock was worked out at 103.950 M.T, thus the differencé or
shortage of 5.265 M.T. 5o far the stock of raw material — M3 ingots
the opening balance on the day was 380.370 M.T and the same was
calculated at 350.140 M.T. giving a shortage or difference of 30.230
MT. In the statement recorded on the date of inspection the
Parther present stated that he is satisfied with the method of stock
taking but on further question as 10 the difference found he stated
that he is unable to explain the same immediately. On further being

‘nsisted he said that he shall pay the duty on this shortage in stock

found. ©On the very next day that is 072/8/12, as is evident from the

Order-in-Original appellant filed the representation before the
authority which was received in the office of the authority on
06/8/12 that they have forgolten 1o cod nt 250 pieces of inputs which
had been charged in the furnace but had not been recorded in the

stock records and the average rate of the same is almost equal to the



difference in the stock of raw materials. | Accordingly he urged that
(here is no shortage in the stack of raw material and paid the duty
dernanded on M.S, Bars, Rs. 23,232/- on 6/8/12. ftis further the fact
on record that there was no electricity since 31/7/12 and hence the

production was iying stand stifl at the time of inspection.

3. Show Cause Motice dated 26/2/13 was issued as it appeared o
revenue that the shortage of raw material have not been adequately
explained and explanation given subsequently vide letter dated
2/8/12 was not believed and accordingly proposed to demand Excise
duty of Rs. 1,39,002/- (Rs. 23,232/ on finished goods plus
Rs.1,15,830/- on the materiall. The appeilant contested the show
cause notice stating that the proposed demand is on presumption
and assumption and that there is no actual shorlage. It is further
urged that the manner in which the stock was taken gives only some
approximate figure and there is bound 1o be variation and as such no
adverse inference can be drawn for the variation which is narmal. In
the case of finished poods the variation is less than 5% and in the
case of raw material although the variation in adeguately explained
the same is not more than 10%. The SCN was adjudicated and the
plrﬂﬂﬂsed demand confirmed and equal amount of penalty was
imposed under Rule 25 of Centrat Excise Rules and read with Section
11 AC of the Act. Being aggrieved the assesses preferred appeal
vefare the Commissioner {Appeals) who vide the impugned order
have heen pleased to dismiss the appeal ohserving that the appellant
have them self depositad the duty on the shortage of finished goods
which shows the satisfaction as to the process of stock taking and
further observed that in the letter dated 02/8/12 of the appeliant the
legality veracity of the statement recorded was not challenged. it

was also that there was no production in the {actory of the appeliant



on 31/7/12 and 01/8/12 due non availabilily of electricity and
accordingly there would not be any possibility of feeding the electric

furnace with IS ingots, as claimed by the appettant.

4, Being agprieved the appellant is before this Tribunal, The |d.
Counsel Shri AP, Mathur, urges that there is bound to be variation in
the methed of stock taking adopted by the physical verification, |t is
admitted fact that 10 picces of finished poods or raw material were
weighed and their average weight was multiplied with the number of
pieces. in such method of valuation of stock, some variation is bound
to be and the varistion found in the case of the appellant is normal

and no adverse inference could have been drawn. He further states

that the appellant had given declaration within & days of the’

inspection stating that the raw materiat charged in the furnace whicl
was about 219 pieces, weighing about 29.725 M.T, which i atmnost
eguivalent o the dilferenve or shurtage in weighl ot 30,230 w0
Further without verification of the fact asserted by the appeliant the
Adjudicating Authority and the Id. Commissioner have orred in

rejecting the cogernt explanation without actual verification of the

same. He further urges that in view of the possibility of variation in

such method of verification of stock the difference found is normat
variation and accordingly prays for setting aside the impugned order
with consequential relief. The Id. Counsed further relies on the ruling
of Hon'ble Aliahabad High Courl in the case of CCE versus Meenakshi
castings where in the Honourable High Court held that in absence of
any evidence of clandestine removal, only on the apparent shortape
of stock the Tribunal have found that there is no material or evidence
1o support findings, adverse inference is not attraca}deleted the
penalty imposed under section 11 AC of the Act.  The Id. Counsel

also reties on the ruling of a coordinate bench of this Tribunal in the
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case of A, Casting Private Ltd. Vs, Commissioner of Central Excise
and Service Tax Meerut-l 2015 {318) E.LT. 433 {Tri.-Del) wheremn
Alsq in the case of shortage of finished goods and inputs, without the
there being any evidence of clandestine removal, it was held that

penalty is not imposable,

5. The learnedly AR for revenue relies on the impughed order.
The learpedly AR further relies on the ruding of the Hanourable
Allahabad High Court in the case of Bajrang Petra Chemicals (P) Lid.
Ve, Commissioner of Central Excise reported in 2014 TIOL-2254-HC
ALY, where in the case of huge shortage of finished goads found
during stock taking and the assessee could not offer any explanation
and admitted the shortage and paid the duty, the Honourable High
Court held that in view of the fact that no explanation was offered of
the shortage found at the time of stocktaking and further duty was
paid on the same, amounts to adrmission on the part of the appellant
and such admission of goods found short, inference can be drawn
that the same have been removed withaut payment of duty. The
learnedly AR also relies on the ruling of Madras High Court in the
case of Goyal kspat bid. reported in 2015 {324} £.L.7. 392 (Mad.)
wherein the case of stock taking conducted on the basis of eye
estimation, the question being considered was, whether stock taking
dohe on the basis of eye estimation was proper. The High Court did
not accept the findings of the Commissioner {Appeals) that the
shortage could not be ascertained in the manner done by the
Department. Further the assessee has been unable to estahlish that
recording of shortage was erroneous, Further it is 2 finding of fact
that the Tribunat on the statement drawn in  the
iahazar/Panchnama and other records on which the High Court did

not dwell further to come to a different conclusion. Further held that
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non praduction of the Panchnama witness was not fatal to the case.
it was further observed that finding of the Tribunal are based o
Panchnama records, recording the shortage of goods which had heen
done in presence of an independent witness and such shortage was
supported by the unretracted staterment of the manager. It was held
that the Tribunal was correct in confirming the order of penaity.
Under similar facts and circumstances of stock valuation doné on eye
estimation and the assessee had not protested and paid the duty,
this Tribunal in the case of Shivkripa kspat Pvl. Lid. Vs, Commissioner
of Central Excise 2010 to {262) E.L.T. 477 {Tri. Mumbai} held the duty
can be demanded on such shortage for clandestine remaval. Further
the learnedly AR also relies on the ruling in the case of Karori Engg.
wWorks Vs, Commissioner of Central Excise reported in 2004 {166}
E.LT. 373 {Tri.-Del} wherein it was held that the mere fact that the
signature of the officers of Central Extise was not there on the
statement, the same is immaterial especially when the maker of the
statement {Partner) have nat denied of having made the same and
had not even retracted the same at any stage. The learnedly AR also
relies on Zaki ishrati versus Commissioner of Central Excise 2010
(255} E.LT. 545 (Tri.-Del] wherein also in the statement recorded,
the concerned officer had not appended his signature in the
statement i was held that the statement made in gwn handwriting
and delivered to the investigating officer, the same may not be
treated 25 & statement under section 108 of the Customs Act, but the
came is to be treated as a report to investigating officers and the

avidentiary value of the same cannot be underestimated.

. Having considered the rival contentions ! find that in the
method of stock verification adopted there is bound to be variation.

Eurther the variation found is about 10% in the case of raw material



and less than 5% in the stock of finished goods which | hold as
narsnal variation in such method of calculation. Secandly | find that
the appellant had given cogent expianation regarding the shortage of
caw material within 5 days of inspection, hy stating that the raw
mmaterial charged in the furnace had escaped to be noticed in the
ctock verification and the same was not gntered in the stock
records/RG1, and accordingly there ic no discrepancy in the stock of
raw material. This claim of the appellant was rejected on assumption
& presumption without verification. | further note that in the
statement given by the partner on the date of inspection he had
stated that he would be able to explain the discrepancy only at a
later stage and have come forward and explained the discrepancy
wehich was not found untrue but was rejected without yerification. In
this view of the matter 1 hold that the variation found is a normal
variation and no adverse inference could be drawn, Accordingly
allow the appeal and set aside the impugned order. The appellant
chatl be entitled to benefit, if any, conseguential in accordance with
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{Dictated and prongunced in the open Court)
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