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[arising  out  of  the Order-in-appeal Mo, Service
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Appeal No. Service Tax/1806/2010-CU (DB)

Coram: Hor'ble Mr. Anil Choudhary, Judicial Membar
Hon'ble Mr. HUK. Thakur, Technical Member

Final Order Na, 7@12"3'[{7 /:2‘:”’

Per: #Mr. Anit Choudhary:
The appeflants M/s. Sunrise education is in appeal against Qrder-
in-Appeal dated 8/9/10 passed by the Commissioner {Appeals),

Customs & Central Excise, Kanpur.

2. Brief facts of the case are that the appellant is a proprietorship
concern and was running classes for imparting knowledge and
proficiency in American English, a job criented course, A show cause
notice dated 27/7/2009 was issued on the institute and its proprietor
Sri Manish Mathotra as it appeared {0 Revenue that appellant is
providing  taxable service under the classification of Commercial
training and coaching service invoking extended period of fimitation
for the period 2006/2007 and 200772008, It was proposad to demand
R$.2,22,898/- towards tax alongwith iﬁter'egt and penalty was
proposed Wnder Seclion ?6,?_?_*_ and ?B of the Act. The show couse
notice was adjudicated on cp_ﬁté._st by the appelfant and the proposed
demand was confirmed aic:n_é'_ﬁ._r.:jzél_*. interest and further equal amount of
penalty was levied under Seﬂmn 76 and Section 78, Further, penally

of Rs.1,000/- was impt_}._'s.é'ﬂ? Li_r__mier Section 77 of the Act.Being

aggrieved, the appeifant_ ..i";?_,d appedl before Ld. Commissioner

(Appeal) on the ground that they are imparting training in American

Engllsh which is a job :orie urse or a vocational course and as

such, they are exempte Notification No, 24/04-ST. The id.

Commissioner {Appeéﬁ_sj considering ‘the issue as Lo whether the
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Appest No. Service Tax/1806/2010-CU {DB)

service provided by the appeliant fails under the category of
"Wwocational Tralning Jnstitute” decided in favour of the Revenue relying
an the CBEC Circular No. 107/01/2008-57 dated-28/1/2009 wherein it
was claffied that Vocationat Training  Institute referred to in
Motification Me.24/04, shouid provide training  or coaching  for
imparting skiff to enable the trainee to seek employment or self-
employment diréctly after such training or coaching. In the said
circutar, # was further clarified that on 2 careful reading of the
definition, only such institutes that impart training Lo enable the
trainee to seek employment or self-employment are gligible. Courses
ike general course on improving communication skill, personality
devalopment, effective group discussion or personal intenview, genaral
grooming and finishing eic. gnly imprave the job prospects of a
candidate and had heen specified In the condltion of the notification.
The Ld. Commissionar however, on the |ssue of penaity observed that
“f notice that the language of Notification is little bit confusing and the
matter gets clarified only when  circutar dateg 28.01.2009 15
considered”, They have crossed the thin line between the taxability
and non-taxability. The fact that English is not a foreign language is
also nat known to a lay man. Therefore, in our opinion, there appears
a set of confuslon if the facts are not darified properly i.e, w.-&hy the
Board has given a clarificatlon on the Circular dated-28/8/2009, It
was further, hetd that there was benafide netief on the part of the
appettant and they were entitied to the exempllon granted under
Natification No. 24/04-5T. Accordingly, it was held that the issue being
interpretational in nature, there was reasonable cause of fallure in not

paying the tax and complying with other complisnces like obtalning
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Appeal No. Service Tax/1806/2010-CU (BB}

registration and filing of Returns, Agcmrdingiv, the penalty imposed

under Section 76, 77 and 78 have been =6i aside.

3, feing aggrieved, the appellant is before this Tribunal, It is urged
rhat there is no cantrary finding that the course in American Engtish
conducted by the appellant is not a Vacationat course. Further, the
stands of the appellant to get empioyment with call centres and BPO
etc. which works for American clients, the Ld. Counset akso draws our
attention to the clarificatory Circular No, 58/8/2003-5T dated-
20/06/2003 whereln at para 59 it has been clarified with respect to
exemption of coaching centres in vocational training, foreign [Bnguage
institutes have been included in vocational coaching and as such,
deciared to be exempted. In this siew of the matter, it is submitted
that the appefant had @ honafide belief that their activity i5 not
chargeable to Service Tax. Further, it has been held by Commissioner
{Appeals) that the issue ls interpretational and there is mo matafide on
the part of the appellant and deleted the penalty. The Ld, Counsel
argues that under such circumnstances, extended period of fimitation is
not applicable and relied on the ruling of this Tribunal in the case of
RN, Singh Vs, CCE 22012 (28) STR 2013 wr':erein in these respects
where the lssue is interpretational and no penalty was imposed by the
Adjudicating authority giving penelit of doubt, it was helo that the
extended period of Hmitation is mat attracted. The bd. Counsed also
relies on the rullng of this Tribunal in the case of Apex Institute of
English Vs. CCE-2019 {21) &TR 176 wherein the Division Bench after
holding that English ts foreign language and CaMmmon course of English
15 Vocational Course, aliowed stay application. Accordingly, the bBd.

Counse! prays for allowing their appeal setting aslde the impugnet

order. U.JE‘I"«‘ R
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appeal Ng. Sernvice Taxflaﬂﬁfzﬂiﬁ-cu {DB)

4, Ld. AR Tor the nevenue refies on the impugned order.

5. Having considerec the rival contentions, We nold that B CQUFSE in
fmertcan English is definitely @ job ariented CoUTSe and will fall under
the vocational Training. HOWEVer in view of the finding of the
Commissioner (Appeat) that the isSuUe IS interpretational 1n nature and
Revenue has alen woken up after the clarificatory circular dated
28/1/2009, accordingly, We hoid that the extended pariad of limltation
i not invacatie and accardingly allow the appeal, W€ cat aside the
cervice Tax confirmed in vhe Impugned orger. The penalties under
Section 76, 77 and 78 also svanas deteted and set aside DY the prder

of Commissioner (appeal). Thus the appeal is atlowed.

(Operative part of the order already pmnounced in the Open
Court}

T ‘H‘”” Qjﬂ{f i
e N et L
(H, K. THAKUR) .  (ANIL CHOUDHARY)

MEMBER (TECHNICAL} MEMBER (JUDICIAL)

Tk

11—t rr e R A el



