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Per: Anil Choudhuary
Both the assessee and the revenue atc in appeal. As the
iseue is common and arising for the same set of facts and {ransaction

the appeals are taken Hp whether for disposal for the sol of

convenience.
2. Heard the parties.
3. 'The brief facts arc thal the Eldeco Housing & Industries F. lad,

are in the busmess of Construction of Residential Fiats oy units and
are registered with the Sarvice Tax Department under the category
sConstruction of Commercial and Industrial Structures™ and under the
category “Construction of Complex Service™. During the period 2006-
(47 the appellant censtl‘uctcd and sold some flats to vatious buyers. O
being so advised by the revenue {hat they are Dable to pay geryice 1ax
ont the fiats consiructed and sold, the wppeliant deposited service 1ax
amounting 10 Rs.47,30,316/- vide T OTR-6 challans. Subsequently, i
view of CBEC Circular No, 332/35/2006-TRU dated (1082006 the
appellant assessee (iled refund claim as i was charified by the circular
that service tax was not payable i the facts of the assessec thal they

have constructed the flals on thelr own account asnd soid the {lats. The
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refund claim was filed on 217122006, Pursuant 1o receipt of the
refund clainy, defect memo was issued dated 19/02/2007, In response
tor the defect memo appellan remeved defects on 117092007, 'I‘hmf"rf v -AN "
st delails were filed en 16/03/09, along with the oviginal copy of
TR-6 challans, as per the Order-in-Original dated 10/08/11, During
the pendency of the adjudication of the refund application, the refund
appiication afler some processing was agan returned back by the
revesie ot 20004409, with the observation that the TR-6 chatlans
dated 317032000 & 08/006/06, for Rs.25 lakhsi4 lakhs pertains to
deposit of service tax under the Head “Maintenance and Repair
Services” whereas the assessee was never repistered ander the said
head. The assessee again submitted that the refund claim on
240572070 revising the refund anount Rs.30,44,360/- thus reducing
o :.thﬁ refund claim by a0, amou of Rs.16,85,956/~ which had been
collected from ihe cLaslﬁlllct's o account of service tax. Finally, the
refund claim was allowed for the amount of Fs.30,44 360/ aller
examining the provisions of unjust enrichment and considering the
Master  circular  dated 23/08/2007, read with circular number
33252006 TR and considering the ruling of the Apex Courd in the
case of TDL Chemicals Vis Union of India 1996 (86) FLT-182, in
which Apex Cowt has held that the person who has borne the burden
of tuxes, which is not actuslly payable by him, 15 entitied for the
refund from the Department and has fulf focus standi 1o seek (he
refund. Being apprieved the revenue preferred an appeal before

Commissioner (appeals? on the ground that the adudicating authority
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wave orred in relying upen the affidavil of the assesser in believing
realization of Rs 16,585,956/ from the cuslomers. Farther the
adiudication order reveals that no effort have heen made to verily the
deposit of this amaunt by the parly i Gevt, Excheguer and whethes
(he amount in question R, 3044, 3600 had heen recoived by the patly
from their customers or not. For the deposit of service tax under the
Head-Repair and Maintenance  Services, theugh the assessce 1%
volved in construction of bulldings recuires propet verification and
further the eiement of unjust enrichment it appeared, have 1ol lheen
copsidered I propet perspective, vide Cwder-In-Appeal dated
0301113 the 1d. Clonmissioner (appeals) was pleased 1o reject the
appeal apholding the Order-in-original; observing that the issue of
nmjust enrichment fis been crmaidered properly and cateporical
fnding is recorded for the same by the adjudicating, authority. Yarther
ahsepved that guantum of relund have been properiy verified and
further the books of accouats of the appollant have heen audited by @
(hartered Accouniant, with ohservation ST find that the burden of
service tax has not been passed on 1o ihe customers, Fustier the
amount of refund chaim had been shown in the halance-sheet in the
account receivable head on the assel side, which indicates that the
amount had not been received by the party from their costomers.” S0
far the jssue of deposit of tax under wrong head, iLowis observed thit
ihe adjudicating, authority considered the issue and decided the suhe

in {avour of the asBCSSEL, i view of the rubing of the Honourable

Supraime Court 11 e case ol IDL Chemcals (supra). So far the i5sue
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of time barred s concerned the leamed Commissionet hetd that the
Lo PR~

yefund iy the permissible period of one year from the date of paymeri,
which implies tha the first date of submission o refund has heen
waken as the aciual date of subniission, which is legal and proper in
view of the rulings of the sribunal, High Courl and oy held in te case
of Uiniversal Cylinders v COY 2004 (178) CLT-£9%8, has held that-
jefund claim was relurned ag there were HE SUPPOTTTE, documents
anch ihe same Wore subrnitted later with the yequived documents, held
that the dale of submission will be the oripinat date of submission.
Being further apgrieved the Revenue iy in appeal before this Tribunal
on similur grouds which were laken in ihe first appeal beforc e
Cominissioner {appeals). The assessee is 1 cross objections against
the appeal of the ravenue.

4 After withdrawing patt of she refund claim of the 16,858,956/
(which was withdrawn on the pround tiat the said amount was
collected by the assesses from the buyers of the fiaty the appeltant
again filed the re [wne claim with the revenue in form,on date 110612
received In the  TCVERUS office on 22106/12 for refimd  of
15.16,85,956/-, clain 1o huve been wronghy paid by them, After issue
ol defect memo and seme correspondence, show CAuse notice dated
62/11/12 was issued requiring \he appelbant 10 Show Cause as 1o why
cefund claim should not be rejected on the pround that they do not
(141l the conditions and for thay the refund appears Lo be time barred
as well as on the ground of unjust enrichiment. The appetant appeared

and conlested e shuw cause notice stating thercin that the custonierss

Fata
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ol the appeliant are demanding refund of the service tax amout paid
by them, in view of the clarification by the board that ser ce fax was
not pavable and accordingly, the refund By be granted o rectdy to the
buyers of the flats. It was also mentioned that some of the buyers have
moved before the Consumer Courts. The said claim was adjudicaed
vide O-1-0 dated 03/601/13, rejecting the refund claim en the I

that the clatm is hit by the provision of unjust curichment, i was also

held that the claim iy time barred ag the relevant date for filing & A~

refund clsim way IOAS2007, thawt s one year from the date of

payment of service tax which was deposited during the period
J1/5/2000 10 4/11/2006, deposited vide 7 challan's., Beimng agerieved
the appetlant preferred appeal before the Comimissioner {appeals) und
vide O-I-A dated 21/0%/14, the appeal was rejected, observing that
refand was filed consequent upen issue of board circular dated
UH08/2006, with the revenue on 21/ 2i2006 and farther on discussion
with the Department, the appelfant withdraw the refund clabin and as
such it is admitted fact that the amount of the 16,85,956/- have been
collected by the appellant assessee from their customors, The refund

claiim was rightly refected on the ground of ugust enrichment. Further

as repards e issue of {ime barred, the leaned Cormimissioner

observed that in abscnce of documentary evidences before lritn, the
findings coutd not be examined. Being aggrieved the appeliant

assessee is w appeal before this Tribunal.

3, Having considered the rival contentions, o fur the appeal of

revenue is coneerned, § find that the grounds are the same which were

w7
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helare the Commissioner {appeals) and the same have been properly
considered in the Order-in-Appeat. After going through the findings
the Order-in-Appeal, | hold that neither the doctrine ol unjust
enrichment is atiracted with respect to the refund of Rs.30,44,30604
Aol e wsue of time bar is artracted, Further § hold that, as it bas been

clarified by the CBEC that service tax was ol payable on the

fransactions of the appeltant with respect o construction and sale of

flats during the financial year 2000-07, the deposit of tax made by the

assesses takes the character of deposit, and is not tax. The doctrine of

unjust enrichment is attracted ondy in the case ol deposit of tax.
Further from the perusal of documents, and the orders of the Court
helow, 1 find that the adjudicating authorily have examining i detail
the issue of unjust eprichment. The issue of time harred was also
verified, as well as the amount refundable, and there 1s no interference
required. So far the oppeal of the assessees s concerned, 1 {ind that
although the assessee is not entitled w refund of Rs. 16,485,956, butitis
customers of the assessee, who purchased {lats, are entitled o the
refund. ft appears, the appelfant have filed the details of his enstomers,
with the revenue in the adiudication of the refund proveedings. The
assessoe also mentioned that the customers are pressing for refund and
same of them Fave also approached varfous judicial forums, including
the Consumer Torum. In view of this matter, I set aside the Impugned
order and remand (he issue back to the adjudicating auihority, who
eliall examine the whereabouls of the person's who deposited the

service lax to the appellant, for the purchase of flats, and after such
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verification having been carricd out, shatl grant refund fo the buyers
of the Hlats out of the sald amoant of R4 16,885,956/, The appeliant is
also dirceted to furnish the names, parenfage and proper addresses of
the buyers of the flats, with the detwls of the amount collected from
them on account of service tax and the deposit of tax with the revenue,

The appellant shall also extend any further co-operation as reguived by
L]
the Adjudicating Authorily in the matler. The Adjedicatng Authosty
" ] r ' .
shall issue the refund cheques it favour of the reapective buyers of the
Nats, to which the appellant assessee shall not be entitled to make any
objection. Accordingly the assessee’s appeat is pllowed by way of
remand, with directions, To sum up, the appeal of revenue number
ST2389/12 i dismissed, cross objection are disposed ol and appeal

of assessee number STA5964/74 is allowed by way of remand to the

adjudicating authonty with directinns,

fitictated in Court)

(ANIL CHOUDHARY)
MEMBER [JUDBICIAL)
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