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IN YHE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABADR

Ex.Appeal Na, 50320/15

Aricing out of OlA No B5-CEAKQ/2014 dated 03/07/2014 passed by
the Coarmissioner (Appeats), Central Excise & Customs & Service Tax,
Lucknow.
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2 B Appeal No 583240405

Per Mr, Anil Choudhary

The appellant is manufacturer of sugar and molasses and
denatured ethyl alcohol and is in appeal against ordar in apprdl dated
3/7/14 passed by the Commissioner (Appeals), Lucknow, by which the
disallowance of credit on welding ealectrodes used in repair and
rmainienance, have been upheld, aitheugh the penalty under Rule 15

of CCR have been deleted.

Z. A show cause notice dated 7/4/12 was issued for the pericd
Gctober, 2011 to March 2012 for disalfowing Cenvat credit of
Rs.50,094/- on welding electrodes as it appeared to revenue that the
same are in the nalure of consumables used for repair and
maintenance of already manufactured goods that is, existing plant and
machinery. Further it appeared consumables like, tabricating  il,
grease, cutting ¢ils and coolant have specificsily been included in the
definition of input, which do not indude welding electrodes under Rule
2 (k}i} of the Cenvat Credit Rules, 2004, Further penaity was alsg
proposed under Rule 15 of CCR. The appeliant contested the show
Cause notice reflying on the ruling of Monourable Chhatiisqarh High
Court in the case of Ambufa Cement Eastern Limited Vs. Commissioner
1 2010 TIOL 309 H.C, Chhattisgarh-CX, wherein Cenvat credit on
welding electrodes used in repairs is held admissible. Vide 01O dated
16/8/12, the proposed demand was confirmad along with interest and

equal amount of penalty was imposed under Rule 15 ope of CCR,

2004, Being aggrieved the appetiant preferred  appeal for the
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Commiﬁsiﬁner.{appeais} who vide the impugned order was pleased to
confirm the disattowance of Cenvat credit oheerving that this Tribunal
in the case of Steel Authority of India Ltd. @ 2608 (222) ELT 233
(Tribunat-Kol), have taken a contrary view and the same have been
affirrmed by the Honourable Supreme Court in 2008 (223} ELT ALZY
{S.C.}, Further reliance was placed an the ruling of Honourable Andhra
Pradesh High Court in the case of Sree Rayalaseema H-Strength Hypo
Ltd. Vs, Commr. of Centrai Excise : 2012 {278) ELT 167. Being

aggrieved the appellant is before this Tribunat

3. The id. Counsel for the appeliant states that with effect from
1/4/11 the definition of input has been substituted vide notificalion
mumber 3711 — CE (NT) dated 1/3/11 and accordingly, “input” means -
all goods used in the factarﬁr by the manufacturer of the final product.
Accordingly as electrodes have been admittedly used by the appellant-
.manufactumr in the factory of production, the Cenvat cradit s
affowable. He further relies on the ruling of this Tribunat In the case of
Mfs Bajai Hindustan Ltd. Vs, CCE, Lucknow : 2014 {313) ELT 563
(Tri.-Del.}. tnder simifar facts and circumstances, this Tribunal
distinguished the ruling of Honourabie Andhra Pradesh High Courl in
the case of Sree Rayalaseema H-Strength Hypo Ltd, (supra) ang
relying on the ruling of Honourable Chhattisgarh High Caurt in Ambuja
Cements {supra) and Upion of India Vs, Hindustan Zinc Ltd © 2007
(214) ELT A-115 (SC) have allowed the Cenvat credit, observing that if
a process or activity is co integrally related to the manufacture of
goods seld, t.hat withoot that process or activity, the manufacturer
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may, even if theoratically possible, be commercially inexpedient, the
goods Intended In that process or activity would have treated as used
In the manufacture. T further find that the ruling of under the High
Court in case of find Sree Ravalaseema H-Strength Hypo Lid. {supra)
relates (o the perod prior te 1/4/11 and hencg, in wview of the
substitution of the Rule, the same is not applicable in the facts of this

fase.

4, The Id. AR, for revenue relies on the impugned order.  He alsa

relies on the folfowing rulings :

(i) Upper Ganges Sugar & Industries btd. vs. CCEx © 2015

(324) £1T 94 (All)
(i} SAIL Vs. CCE @ 2008 (229} ELT A127 (5C) ;

fili) laypes Rewz Plant Vs, Commissioner of Central Excise,

Raipur @ 2003 (159) BLT 553 (Tri.-LB) ;

fivy Vikram Cement Vs, Commissioner of Central Excise, Indore

2009 (242) ELT 545 (Tri.-Del.) ;

{v} Ramala Sahkari Chinni Mills itd. Vs, Commr. of Centrat

Excise, Meerut 1@ 2000 {260) ELT 321 (S.C.}

5. Having considerad the rival contentions, I find that the rulings
refied upon by the Revenue relate to the period orior o 174711,
Further, the guestion before the Honourable Allahabad High Court in

the case of Upper Ganges Sugar & Industries Ltd. {supra) wias whether

the welding electrodes can be treated as capital goods under Rule 570
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af the erstwhifle Cenlral Excise Rules, 1944, which is not the issue in
the present appeal. Accordingly, T hold that the appeltant is entitled to
take Cenval credit on weiding electrodes in view of the substituted
definition of inputs with effect from 1/4/11, The appeal is aflowed with

conseguaential benefits. The impugned order is set aside,

5. Thus, the appeal s allowed. The appellant will be entitled to

cansequential benefit, if any, in accordance with law.

(Bictated and promounced in the open Courd)

ey
| (Ani! Choudhary)
i Member {Judicial) ’
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