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ST Appead Mo 2836782

Per Mr, Anil Choudhary

The Appellant, M/s Tiropati Cylinders 14d., is in Appeal agalnst
Order-in-Original  Ng.29-30/Commr/MRT 172012 dated 14,06.2012
passed by Commmissioner of Central Excise, Meerat I, by which
demands have been raised on the material components utilized in
repair and maintenance work of LPG cylinders carriedl cut by the
appeliant holding the same to be consumables, thereby not having any
element of deemed transferred of property in the same.
2. The appelfant is registered under the provisions of Central Excise
and service tax, For the perlod in guestion and from October 2003 ta
Septernber 2011, the appeliam have regularly discharged the service
tax leviability on the service tax component involved in the repair and
maintenance of the cylinders. The appellant slso filed returns
regularly. Show cause notice dated 15/02/12 for the period
QOctober, 2010 to September 2011 and another show cause notice
dated 13704711 for the extended period October 2005 (0 Seplember
2010 were issued, As It appeared to revenue that the appellant is
lable to pay service tax also on the material component used or

consumed ip the repair and maintenance of cylinders.

3. The appellant contested the show cause notice stating therein
that they are regularly discharging VAT/sales tax on the rnaterial
component inveolved in the repair and malntenance job. The appeflant
also stated that they have regularly (iled their cost sheets, which
chows cost materlals componenls, to demonstrate the calcutation of

VAT an the material component. The appellant aiso fled certificate of
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51 Appeal No, 2956512

chartered accountant in support of the contentions regarding the value
of materia[:";unsumect. The 1d. Commissigner confirmed the praposed
demand in the two show cause notices amounting to Rs.1,20,32,835/-
and Rs.23,14,500/- towards service tax short paid by the appeltant for
the period in dispute in respect of the repair and maintenance of oid
cylinders for various oil companies along with interest,  Further,
penalty of equal amount was imposed under section 78, Penalty was
also imposed under section 76 and section 77 of the Act, The Id.

Commissioner also vbserved that the appellant have nol brought

anything on record as to how_iﬁ_ﬁ_harging of service tax on the gross

value of maintenance and re ‘shall be against the intention of the

he Exﬂmptifg_rn claimed for material component

2r1l DGS, was alse denied on the ground
.?‘&‘_1?_?._._.__?_17'__:.5_%.?[???_ __;_:':_avai:lgtﬁlé.i.ﬁ_.}.f;:_g:é.e of sale of materisls involved In a
cm'.ztra.a;:t but not on the Gee;ﬁé_d sale, As the appeliant have not
charged separately for materiats in thelr invoice accordingly it was held
that they're nol entitled to get the benefit for the said materlai
component, The id, Comrmissioner has followed the ruling of the Larger
Bench of this Tribunal in the case of Agarawal Colour Advance Photo
Systems Vs, CCEx., Bhopat : 2011 (23) STR 608 (Tri-LB}. Being

aggrieved, the appaliant is before this Tribunal,

4, The k. Counsel for the appellant urges that the issue is no
longer res-infegra. The rullng of farger bench of this Tribunal In the

case of Agarawal Colour Advance Photo Systems {Supra), have been

Imphiedly over-ruled by the Honourable Supreme Court in the case of
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State of Karnataka Vs, Pro Lab & Ors, @ 2015 TIHOL-08-SC-CT-LB. The
facts befare the Honourable Supreme Court in the case of Pro Lab &
Ors, Were, under the State VAT Act with regard to imposition of sales
tax  on processing  and  supplying  photographs, Photoprints &
Fhotonegatives. It was held that while going into this exercise of the
divisiblilty, dominant intention behind the contract, namely, where it
was for sale of goods or for services is rendered otiose or immaterial.
The State legislature is now empowered bto segregate the goods part of
the works contract and imposed sales tax thereupon. The 1d. Counsel
also referred to the ruling of Hornourable Supreme Court in the case of
Xerok Madicrop Ltd, Vs, State of Karnataka, | {200%) 7 SCC 380
whergin the contention of the assessee was that in the case of
maintenance and service conlract, the costs of toners and deveiopers
are not deemed o e sold and accordingly not taxable to VAT, It was
held by the Apex Court that toners and developers get consumed after
the same are put in the machine. But the moment, the toner &
developer are put In the Xerox machine, they are not consumed and
are tangible goods in which property can pass and accordingly 1t was
held that toners and developers are supplied by the assessee in the
malntenance contract and are exigible to Sales Tax/VAT. The appellant
further relied on the ruling of Honourable Allahabad High Court in the
case of Commissioner of Custermns and  Central Excise Vs,
1.7, Transformers : 2014 (36} STR 961 (Tri.Del.} whereln under simitar
circumstances, when the assessee was engaged in repairing and
maintenance of Transformers, &nd paid VAT, It was heald that service

tax could not be demanded on the component present  in value of
O]
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goods and materials used for carrying out repalrs. The mere fact that _
cost of various items was shown for the purpose of price varialion,
would net make any difference to iegal position. The appeliant also
relies on the Hon'ble Alfahabagd High Court in the case of CCE and CE
Vs, Balaji Tirupat] Enterprises 2013 (22} STR 530 (All} whereln under
the repafr and maintenance service, goods were used and deemed o
be sold, It was held that the same are not in the purview of
Levy/service tax. As such, goods are deemed to be sold under the
cantract. The Id. Counsel aisp relies on the ruling of the South Zonal
Bench of this Tribunal in the case of the Wipro GE Medical 5Systems
Pvt. Ltd. ¥s. Commr. of S.Tax : 2009 (14} STR 43 (Tri.-Bang.),
wherein the issue whether cost of material is incudible In gross vaiue,
taxable to service tax, It was held that spare parts used in the course
of maintenance service under Annual Maintenance Contracl are
consldered to be sold and no demand is sustainable on the value of
spare parts and materials. The said decision of the Tribunal have been
uphelp by the Apex Court reported at 2012 {28} S5TR ) 44 {5C).
Accordingly, the 1d.Counsel prays to allow the appeal by setting aside
the impugned order. The |d. Counsel also challenges the invocation of
extended period under the facts and circumstances, as the appeitant
have admittedly filed all the returns and paid the admitted taxes and
interest and in such circumstances, there is no element of suppression,

fraud or contwmadcious conduct

5. Heard K.DR for Revenue. The |d.DR reties on the impugned

grder and also relies on the Division Bench ruking of this Tribunai in the
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case of Luxm] Tyres Vs, Commissioner of Central Excise, Pune : 2014
(36} STR 364 (Tri.-Mumbai). It was held that there being no
documentary proof indicating value of goods and materials sold to
customers, accordinaly, the benefit of notification 12/2003 wilt not be
available, but it was also held that there is no judicial bar leading in

Levy of service tax, In case of overlapping of sales tax/VAT.

&. Having consldered the rival contentions. We find that the |ssue
Is no fonger res-infegra. 1t has been explained in the declsion by the
Apex Court that service tax and sales tax are mutually exclusive,
Further followlng the ruling of the Apex Court In the case of Prg Lab
and others (supra) and Balaji Tlrupati Enterprises {All-HC}}, we hold
that the {d. Commissioner is In error in Levying tax on the material
component fnvolved in repalr and maintenance of the cylinders carried
out by the appelant. Thus, the impugned order is set aside, The
appeliant shalf be entitled to consequential benefits, if any, in

accordance with law.

{Dictated and pronounced In the open Court}

{C. J. MATHEW) - (ANIL CHOUDHARY)
MEMBER (TECHNICAL) MEMBER (JUDICTAL}







