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I THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

5.T. Apneai N0, 2968/32

Arising out of QLA Ng, 28-ST/MRE-1/201.2 daved 26.03.2012 passed by
Commr. {Appeals) of Central Excise, & 5.7ax, Meerut.

For appeoval and slgnature!

HOMN BLE MR, ANIL CHOUDHARY, MEMEBER {JUDICIAL}

FrETNER oo LTI TR LT R i EETLLEIIE maazzs memrad

1. wWhether Fress Beporlers rmay b allowed to soo
the Order for publication as per fule 27 of thi
CESTAT [Procedurs) Rules, 1a8x?

2. Whalher it shold Be relpaned uncer Rule 27 of 1he
CESTAT {(Procedure) Aules, 1687 for publicaticr
in &ny aulheritatve repart of neL?

2, Whether His Lerdship wishizs b see the fair copy
of the Order?

4. Whether Order is to be ciroulaled Lo the Departmental
Authonligs?

L mmsm

Mfc Axis Energy Solutien Pyt Ltd. i

L APPRLLANT(S)
VERSUS
Commissioner of Central Excise B S .Tax, Meerut |

RESPONDENT (S)
APPEARANCE

None for the Appelant {8
Snri Raj Kumar Majl, AL {A.R.) for the Deparbment

CORAM:

HONBLE MR, ANIL CHOUDHARY, MEMBER {JUDICIAL)

DATE OF HEARING & PRONGUNCEMENT . 27. 11. 2015
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5.7 Appreal Ko 296842

Per Mr. Anil Choudhary

The Appellant, M/s Axis Energy Sotulion Pyt LLch., is in Appeal
against Order-in-Appeal No. 28-ST/MRT-1/2012 dated 26.03.2032
passed by Commr. (Appeais) of Central Excise, & S.Tax, Meerut.
3 The facts in brief are that the appellant s & registered service
provider under the classification “transport of goods by Foad”,
“arection, cormnissioning and installation”, and mworks  contract”
services. I show cause notice dated 1/10/0%9 was isued as L appeared
ta revenue in the course of seruting of ST - 3 return for the pericd
April 2008 to September 2008, wherein the appellant have shown
aross amount received 11, 09, 881 on whict abatement have been
claimed at 67%. It appeared that the sbatement & not admissible in
view of notification number 15/2004. The appeliant was cequired Lo
nay service ax plus education cess plus H.G education cess on full
value amounting o Rs.1,37,18%/- on the gross receipt and thus have
made short payment of service tax of Rs.1,24,632/- furlher for the
auarter April to june 2008 the appetiant have pald the service lax of
Rs. & 549/ against the payable amount fg.25,007/- and the short
payment made i« Rs. 17,358/- and further for the quarter July 1o
Septemtber 2008 service tax amounting La R 1,011,274/~ have not
teen paid. That the total short payment is of Re.1,28,632/- and
accordingly the appeliant was required to show cause as tr why the
same should not be recoverad along with interast and further penaity

under section 76 and 77 was was proposed.
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i ST, Appeal No. 2068/12

The appellant appesred and coptested the show cause notice skating
ot the amount of RS 2,090,602/ was received by them in Aprit 2008,
Hut the same pertains to "work contract” during the previous year that
i financial year Z00¥ - 08. During the nrevious financial year, ihe
contract involved labour and material and that is why, they Bave
deposited service tax on 33% of the realised amount after availing the
rabate far material portion. Further, they contended that paymaent of
Re.1,05,639/- for the period luty to September 2008 made by them
on 1/9/2008, but due to clerical mistake in mentioning the assesseec
code the amount was not credited by the bank account and the same
was lying in suspense account of the bank, The appeitlant alkso
produced copy of the bank statement wherein the said amount was
debited in their account. Thus, there being no deliberate default, the
appellant prayed for dropping of the proposed demand on this issue.
“he SCN was adjudicated and the proposed demand conflrmed for
service tax amounting ¢ Rs.1,22,997/- by dropping the amount of
Rs.5,635/- which was paid through Cenpvat account. Further, interest
wae also demanded and penalty of egual amount was levied under
caction 76 and alsa penalty was levied under section 77 amounting to
RS, 5000/-. Being aggrieved the appellant preferred appeal b.efcnre ld.
Commissioner (Appeals), who was pieased to dismiss the appaal
hoiging that the appellant is not entitled to abatement of £67% on
works contract, and on the 2nd issue of cerical mistake in the challan,

it was neld that there is nothing on record which shows that the



3 8.7, Appeal Ne 206812

appellant have made cemconabie efforts with the relevant bani where
the challan was deposited to get the errof correcled, Being aqgrieved

the appellant is before this Tribunal.

3. The appellant is absent in spite of notice. The appaliant was alse
apsent on the previous dates im spite of nolice being 21710415 &
75/5/15. As the facts lie i a narrow compass, it has been decided to
dispuse of the appeat on merits with the assistance of the 1d.DR for the

rRevenue., Heard the id.DR, for the Revenue and peresed the records.

4, Sp far the first issue of abatgment io concerned with respact 1o
material component, the liabiity (0 works contract ¢ clarified by
Homourable Supreme Court in the cast of Larsen and Toubre. I has
been held by the Apex Court that even priar to 1/6/20(7, whers the
material  component 18 involved in execution of eraction,
comumnissioning & instaliation services, the same shall be classified
under the works contract and no tax can he lavied on works contrack
priar to 1/6/07 in ansence of there being a specific provision in the
finance Act tax o tax service efement in the camposite contract. in
this view of the matter, the appellant succecds on the 1st ground
being abaternent in respect to the material component. So far the Zng
iesue to concermned regarding deposit of tax, but there being mistake in
the assessee code/registration number of assessee, [ remand the
matter in the Interest of Justice to the adjudicating authority, who
sihall issus the necesszary directions o the concerned hank to alfow
rectification in the challan and credit the same to the Govt, account.

Penalties imposed under Section 77 & 76, are seb aside. S0 far the
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interest under Section 75 ig concerned, the same shatt be recalculated
as the payment shall refate back to the date of sépresentation of the

Cheque. Thus, the appeat is attowed in part and remanded in part.

{ictated and pranounced i the open Court)
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