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The brief facts are that
yelding Electrodes. The appeliant availed e henefit of Notification _;\!ﬁif_;_
08/2003-CE dated 01.03.2003 and alsc availed fhe facility of Canvat oredit
on inputs, input services and capital goods o©n exceading  tha initia
exemption [Imit specified in the caid Notification. Cn 1/4/2007 when the
appeliant started availing full exemption In fhe New Financial Year, they
Were _havis'u_:; stock of iny Qts lying as such, contained i finished goods and

aiso contained i semi finished goods on which the Cenvat credit benefit v

raken prior o 1/4/2007. The Revenue felt that one of glaments for 951
exemption in the New Financial Year, the Cenvat credit tying unutifised was

required to be reversed and accardingly msictad on the appeliant te reverse

rme same. The appellants vide the letter informed  the

Commissioner and the Range Syuperintendent, thatl though they werd oot

lable to reverse the credit raken and utilised an inputs in stock as such, O
contained in finished goods and in semi finished coods, however on tha
msistence of the Department they reversed the amount vide entyy i FLA
under protest. Suhseguently show cause motice was issued 1o the appellants
on the basis of audit, proposing co recover wrongly utilised Cenval credit

along with interest under Rule 14 and for the imposition of penalty under

Rpule 15 of CCR's. The SCN was adjudicated  on contest, the ioint

Cammissioner disaliowed the credit in auestion and alsc imposed int

le 1% of COR.

and further penalty of equal amount was imposed under B

Being aggrieved with the Order-in-Original the appellant fied appeals 1. &fo

Caommissioner (Appeals), who was nlgased O confirm the demand with

inferest however reduced the penalty. Appefiant fleg Further appeal before




Appest Nos. i

thiz Tribunal which was sllowed and it was held that the appeliant was not
required to be reverse the amount of Cenvat credit tying in balance as on the

March on of availiment of intention under Notification Nag. 8 of 2003, in

the ey financial year. Thes eafter the appeltant filed application for refund,
slong with interest, in respect of the payment made eartier under protest by
denit to PLA. Although the refund was allowed, but interest was denied.

agaricved  the anpeilant preferras appeal  before Coramissioner

(fppesls) for grant of interest, nut the same was rejedt ted by the impuaned

arders.  The issue Deing Common i1 hoth the appeals, are being disposed of

by this common order.

The Ld: Counsel produces a compar avive statement as under:

Cperiad of dispute . Trcfund  of dufy |

;(grantpd}

2. The i, Counsel for the assesses appetlant states thal the issug is no

£

fonger res Jolegra and It a recent decision di sted 017572015 in the case ™
CCE, Hyderabad versus 1.7.C. phadrachalam reported in 2015 (319) E.L.T.
547 (5.C.) under siimilar faevs and Circumstances wnere duty was paid uncer
nrotest and hurden of Excise duly was nat passed on O uyitimate consumer,

i+ was held that Section 11 B of the Act, 1s not attracted and further refund
with interest was directed, uphoiding the order of the Tribunal, The id.
Counsel also relies on the ruling of the Andhra pracdesh High Court in the

racdoof Goldstone Engineering Ltd. Vs. Union of India reported in 2005 (181)
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EA.T.0 11 (AP, under the fact that the revenue had insisted the ass

pay Excise duty, considering the activity undertaken by it as s'nani.s?‘acg"gt.is"is'ag,

Pespite the assessee bringing inte the notice o
activity was not manufacture, payment of duty under such

the assessee was under protest. It was also held that the

order for refund to the assessee cannot deny interest,
entitled to interest from the date of payment to the Department, under

protest,

3. The learmedly AR, Tor revenue states that the issue of interest has
been considered in detail by Honourabie High Court in case of Kanvaks

Parameshwarl  Engineering Ltd Vs. Commissioner of Customs & Central

Excise reported in 2031 (270) E.LT. 72 (A.P.) where in para-10 and 11 of

the judgement, it have been held as foliows:

“Para 10,  Under Section 11BB of the Central Excise Act,
1944, if any duly is not refunded within three months from
the date of receipt of application under sub-section (1), the
Interest shall be paid on such duty from the date immeaediately
aiter expiry of three months from the date of receipt of such
application tift the date of refund of such duty. In Union of
India and Ancther v, Shreeji Colour Chem Industries - (2008)
9 SCC 515 = 2008 {230) 199 (5.0, the Supreme
Court dealing with appropriate procedure retating to ciaim of
inferest on refund held e follows

MIf a claim of interest 15 on eguitable giounds, o wiilten
demand therelure is imperative. Where the resposﬁdent made
a written demand of interest on  12-1-2004, as per Saction
1188 of the Central Excise Act, 1944, the interest shail be
paid on refund after expiry of three months from the date of
application for such interest, But the interest could not have
been given from  24-7-1991 te. the first day on which the
Assistant Collector rejected the prayer for refund hecause no
written demand for interest on the refund had been made on
that date.” .
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pars 11, Therefore, in the present Cases, the
appellant/assessee is not entitled for interest immediately
after expiry of three mranths from the payment of duty till the
date of refund. The payment of interest as held in the
judgment above ceferred, has to be made in accordance with
Section 11BB of the Centrab Excise Act, 1944 from the date

. immediately after the expiry of three months from the date of
b application for cuch interest till the date of refund. Since the
arder passed by the [earned CESTAT is in accordance with
G laid down by the Apex Caurt, we are not inclined to

imrerfere with the said oraer.”

i, i AR, also stated that, 1t s evident that interest shall be payable
anly from the end of 3 (three) maonths from the cdate of application, as per
Section 118B, which stipuiates for payment of interest, if refund is not given

within 3 {three) months from the date of receipt of apphcation.

= Laving considered the fival contentions 1 find that in the subseguent
decision in the case of LT.C. phadrachalam (supra) the HMonourable Supreme
Court have held that where guty is paid under protest, the interest has to be

s the date of payment, to the date of grant of refund. Following the

came 1 allow the appeal with a direction to the adjudicating authority to
arant interest fron: the date of payment to the date of grant of refund,
within a period of &0 (sixty) days from the gate of receipt of a copy of this

arder. Thus appeals are aliowed with consequential benefits.

(Dictated and pronounced in the open Court)
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