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Appeai No. E/50411/2015
CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

Single Mamber Bench

Appeal No. E/50411/20L5(SMB)

[Aricing  out of Order-in-Appeal  No.  224/CE/LKO/2014 dated
03.11.2014 passed by Commissioner of Customs, Central Excise & Service
Tax, (Appeals), Lucknow)

T \Whether Press Reporter may be altowed to see
gthe Order for publlcation as per Rule 27 of the
| CESTAT (Procedure) Rules, 19827

2.7 whether it would be reteased under Rule 27 of ;
‘the  CESTAT {Procedure) Rules, 1982 for| W,
{ publication In any authoritative report or not?

e .
] of the order? 3
"4 [ whether order s to be drculated to the ""'ijﬁ
.| Department Authorities? i
M/s. Sarjoa Sahicari Chinni Mills Ltd. Appellant i}/{w“ k
Vs, 'J
Commissioner of Central Excise, Lucknow Respondent
Appearance:
Shri Jatin Mahajan (Advocate) for Appeliant
Shri Rajeev Ranian, Joint Commissioner (AR) for Respondent
Coram:

Hon'ble Shri Anil Choadhary, Member{Judicial)

Date of Hearing @ 0870472016

Date of Decision @ 08/04/2016

Loned order No7c‘ﬁ?’z’f / 2006




Appeal Mo, Ef50411/2015
Per: Anil Choudhary:

1. The issue in thiz Appeal is whether the input duties on #M.3. Plates, M5
Anples, loist, falling under chapter 72 of CET Act, used in repair and
maintenance of existing plant and machinery or for modiication and
expansion of existing plant, are efigible for Cenvat Credit.

2. Heard the parties.

3. t find that same issue in appellant’'s own case have been decided in its
fayour by co-ordinate bench of the Tribunal in Appeal No. £/1437/2011-
SMB reported at 2014 {301) ELT 387 (Tri-Del). The relevant Paras are
reproduced for reference-

#2.1  Learned Counsel for the appeffam, pleaded that as mentioned in the
show cause notice itself, the items, in question, have been used for repair
and maintenance of the plonts and machinery or modification of the
existing plant and muchinery, that in the reply dated 7.3-2010 to the show
couse notice, it has been confirmed by the appellant that these ftems had
been used for repnir and maintenance, that the issue of eligibility of these
items for Cenvat credit stands decided in favour of the appellont by the
fudgment of UO! v.Hindustan Zinc Ltd. Reported in 2007 (214) E.LT. 510
(Raj.}, the Government’s SLF agoinst which it wos dismissed by the Hon'ble
Supreme Cotrt vide judgment reported in 2007 (214) E.L.T. A1l {5.C.) and
also by the judgment of Hon'ble Karnatoka High Court in the case of CCF,
Bongalore-I v. Alfred Herbert {Indio) Ltd. Reported fn 2010 (257) £.L.7. 28
(Kor.), that in view of these twe High Courts, the impugned order is nat
correct, and same is required to be set gside.

2.2  learned AR, opposed the prayer by reiterating the findings of
Commissioner {Appeals) in the impugned order and pleaded thot as
observed by the Commissioner {Appeals) in the impugned arders, these
items have been mainly used for fabrication of structures fixed to earth and,
hence, same would not be eligible for Cenvat Credit in view of Tribuno/
{Larger Bench}'s judgment in the cose of Vandana Globol Ltd. V. CCE, Ralpur
reported in 2010 (253) £.L.T, 440 {Tri-LB) and that the Apex Court alsa in the
cose of soraswati Sugar Mills V. CCE, Dethi-I reported in 2011 {270) E.L.T.
465 (SCH has held that the steel structures for supporting the machinery in a
plunt are not capital goods within the meaning of this term as defined in
Rule 57Q of Central Excise Rules, 1944 {paro 19 of the judgment]. He,
therefore, pleaded for rejection of appeol.

3.1, | hove carefully considered the submissions from both sides and
perused the records.

4.1, | find that while the Commissioner {Appeats] in the impugned order-
in-Appeal has observed that the items, in question — MS Plates, M5 Sheets,
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Appeal Mo, Ef/50471,1/2015

ele, were used in the foctory for construction of supporting structure for
rrachinery and foundation, in the show cause notice it has been alleged thot
the items in guestion, were used by the appeflant for repair ond
maintenance of the existing plant and machinery or for medification of the
existing plant and machinery. Thus, the allegation that the ftems, in
Guestion, were used in the foundation af copital goads or for fabricating
supporting structures for capitol goods was not there in the show couse
notice jtself and, hence, the same cannot be raised gt the appelfunt stoge.
AS regards, the question os to whether the stesf plates used for repair and
maintenance for plants and machinery are efigible for Cenvat credit or not
there are judgments of twa High Courts- Hon'ble Rajasthan High Court in
the cose of UOI v. Hindustan Zinc Lid, {supra} and Hon'ble Karnatako High
Court in the case of CCE, Bangolare-t v. Alfred Herbert (india) Ltd. {supra).
By folfowing the sofd decisians, | set aside the impugned orders and ollow
the appeal with consequential refief.”

. That it further appears, the afore mentioned arder have been acceptad and

ne further appeal is filed by Revenue,

- That, accordingly this appeal is alfowed with cansequential benefits, and the

impugned order is set-aside,

{Dictated and pronounced in the open Court)

C
(Anifﬁ!mudharv}
MEMBER (Judicial}
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