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1N THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

REGIONAL BENCH : ALLAHABAL

Ex. Appeal No.50590/15

Arizing out of OIA No.Q0-CE/MRT 1/2014 dated 30/10/2014 passed by
Commissionar {(Appeals), Central Excise, Customs & Service Tax,

Maerut 1.
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Fx. Appeal No SU5%K1S

Per Mr. Anil Choudhbary

The issue in this appeal is whether the appellant, heing a
manufacturer of rectified spirit, special denatured spirit et cetera, is
antitled to Cenvat credit on items like, diluted fanks vessals, Joist,
channels, sieve bed and support ball acquired during the month of

January 2008, relating to financial year 2007-08.

.2. In the course of audlt during February,2011 for the period
January, 2008 to March,2Q1{}, an objection was raised on the appeltant
having taken Cenval credit amounting to Bs.4, 17,440/~ on capital
goods, namely joist, channels etc. as the same are classifiable under
chapter 72 of CETA and it appeared to Revenue that the same are not
covered under the definition of capital goods. The appellant on being
a0 advised by Revenue- Audit, reversed the amoun! of 154,17 440/-
on 25/2/11. Thereafter, the Range Officers vide letler gateo 23/6/11
directed Lo deposit interest op the amount reversed at the time of
audit, and get the depasit/particulars of the amount reversed, verified
from the original records. The appeitant contested and submitted that
they have wrongly been directed by the Audit {0 reverse the credit and
that they are not requlred to deposit the interest and hence, there is
no guestion of paying interest rather they sought permission o re-

credit the amount reversed,

3 SCN dated 3171713 was issued as it appeared to Revenue that they
had taken credit wrongly and have also suppressed the facts fram the
Revenue and accordingly, is Hable to reverse the Cenval credik

amounting to Rs.4,53,441/- and further proposal o appropriale
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i Ex, Appeal No. S05%%1 ]

arnount of Rs.4,17,440/- reversed earlier and further proposal for levy

of interest and penalty under rRule 15 (2) of Cenvat Credit Rules, 2004.

4, The appeilant contested the show Cause notice stating that the
diluter tanks purchased vide 1nvoice Mo.137 daled 14/07/07 15 covered
gnder the definition of capltal goods” under pule 2 (a)(Axvit) of CCR
as the “storage tank” have been specifically mentiched under sub-
clause (vii) of CCR. So far the channel, joist are concerneg purchased
vide Invoice No.1519 dated 271f7/07 and Invoice No.1612 dated
27/07/07, have bean used in fabrication of Big-Gas Digester {Effiuent
Treatment Plant Eauipment) which is statutory reguirement unger U.
p. pallution Control Board, Lucknow. 5o far the sieve hed and support
ball purchased vide Invoice No.32 dated 24/1/08, have heen used in
fabrication of R.O.Plant where spent-wash is passed through bie-
membrance process with the help of Bio-Gas digester and Methane
(Bio-gas) is used as fuel in the Boiter. This is a statotory requirement
of the U.P.Pollution Control Board. In suppuil of this contention, a
levter No.F23613 dated 17/10/07 of the U.P.Pollution Control Board
was enclosed. Further, refiance was placed on the ruling of Honourabte
Supreme Court in the case of CCE, Jaipur vs. Rajasthan Spinning and
Weaving Mills Ltd. : 2010 {255} ELT 481 {5C), Eurther, in support, a
certificate of charterad engineer was also fifed certifying the use of the
items in the fabrication of eliglble capital assets. It was also
contended that the show cause notice is time parred as the credit was
taken in January, 2008 and the same was disclosed in the ER 1 Relurns

and further, the transaction was duly recorded in the books of
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i Ex. Appread No SU5UATS

accounts and the issue s onby interpretational and there i no
suppression oF conturmacious conduct on the pact of the sppeiant.
Wide QI0 dated 31/1/2014, the Deputy Commissioner was pieased o
confirm the proposed demand appropriating the an.munt already
reversed and further imposed penalty of Rs.4,53,441/- under Rule 15
{2} of CCR, 2004 read with Section 11AC of the Centrgl Excise Act,
© 1944, He further observed that the appellant had ondy taken the
Cenval credit on items being jeist and channel et cetera classified
under chapter 72 of CETA which are not covered under the definition
of “capltai goods®. So far the claim on storage tank and the claim
regarding use in fabrication of bicgas digesters (Efffuent Treatment
Pltant Equipment} and use of sieve bed and support batl in fabrication
of R.O. plant, where spent wash was passed through Bio Membrance
Process with the help of binogas digester and methane {Bic-Gas)
praduced was used as fuel in the boiler which was a statutory
requiremaent of U, P Polfution Contred Board, It was held that these
items do not fall in chapter/headings/sub-headings in the list at Rule
2(a)y(A¥D of CCR, 2004 nor do these fall in the category of qoods
listed at Rule 2{a){Ai(iv){v){vi) & (vii} and therefore, these goods
would nol gualily as capital goods unless thesg are components,
spares or accessories of capltal goods, Tt was further observed that
the appellants have not produced sufficient evidences in this regard
and the appellants have not provided the specific uses of the said
tmeas under dispute, s0 as to qualify as capital goods or as input used

for fabrication of capital assets. It has also been observed that even
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5 Fox. Appeal No 5059015

a cursory examination of the said items in guestion indicates that

these itermns are not Inputs going into the manufacture of sugar,

5. So far the alternative arguments made by the ld.Counsel for the
appeifant, are corcerned that the items have been used in the
fabrication of capital goods which have been further used for
production of taxable outpul, It was rejected by adjudicating
authority observing that it has not been mentioned that for which
capital goods, these iterns have been used angd what was the
classification of the goods fabricated from these items, accordingly

helg that the appellant have failed to discharge the onus.

6. Being aggrieved, the appellant preferred appeal before id.
Commissioner (Appeals) who has been pleased to dismiss the appeal
retying on the finding of the Deputy Commissioner. Being aggrieved,

the appeliants have preferred appeal before this Tribunal.

7. The appellant is absent in spite of notice. Further it appearad
that they had sought reguest for adjournment on earlier date 21/4/16.
As the facts of this appeal lie in a very narrow compass, the appeal
was tzken up wilth the assistance of id AR for the Revenug, who have

heen heard and the appeal records were perused.

B, Having considered the rival contentions, It appears that the
appetlant have refied on the evidences in the shape of invoices for the
] '{:\xfn’r-t?-i‘.ﬂ

tkems purchased, certificate of Chartered Acgesatant in support of the
use of the items in fabrication of capital assets and have also produced

a letter of U, P.Pollution Control Board, imposing the condition for

K

s

T

\



£ Fx Appeal Ne S8

ectablishing the bogas-digester {Effluent Treatment Plant Equipment)

and use of sieve bed and support ball in fabrication of R.Q. plant where

spent wash was passed through Bio Membrance Process with the help
of biogas digester and methane (Bio-Gas) produced was used as fugl
I the boler. I further appears that the CCIEJI:tS below have rejectad
the contentions of the appellant in summary manner without calling for
any further evidence and/or explanation. It further appears that the
contentions of the appelfant have not been found wrong but have been
rejected for the want of sufficient evidence, Thus, both the ordes in
original and the crder in appeal are non-speaking and cryplic, It is
further seen that the k. Commissioner {Appeals) have observed In
para-5.8 of his order that in view of the ruling of the Larger Bench of
this Tribunal in the case of Vandana Global Ltd. Vs, CCE, Raipur © 2010
(253} ELT 440 {Tri.LB) which were pronounced in the year, 2010,
penalty is not warranted in view of divergent decisions prevailing on
the issue during the reievant time. I agree with the finding of the id.
Commissionar (Appeals) on the issue of penally and confirm the order
tn the extent penalty imposed is set aside, The impugtied order s set
aside and the matter is remanded to the adjudicating authority to call
for further evidence if any, required for and pass a reasoned order.
The appeilant is a3iso directed to appear before the authority within a
nerlod of 60 days from receipt of a copy of this order and seek an
opportunity of hearing along with representation and evidences thay

want 1o rely.  All issues are kept open.
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i Ex. Appeal No S058/15

5. Thus, the appeal is allowed by way of remand on all issues

except panalty.

(Dictated and pronounced in the open Courl)

{ANIL CHOUDHARY }
MEMBER {JUDICTIALY
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