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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLAT k
TRIBUNAL
REGIONAL BENCH @ ALLAMABAD
COURT No.

APPEAL No, F/1976/2009-EX{5M]

.

Arising out of Order-in-Appeal No. 2R-CEAKO200Y dated 23702

assed by Commissioner of Customs, Comral Bxelse & Service

{Appeals) Lucknew)
Far approval and stgnature:

Hon bie Mr. Anil Choudhary, Member (Judicial)

1. Whether Press Reporter may be atlowed Lo see NO
Cthe Order for publication as per Rule 27 of ihe f:

CESTAT {Frocedure} Rules, 19827

Mhether it would be released under Rule 27 of Yes
the CESTAT (Procedure) Rules, 1982  for

pulztication in any authoritative report or not?

T

£3. i Wwhet t

Lordships wish to see the fair copy | Seen

[ of the order?

4. {Whether order s to be circulated to  the

gDepartmerﬂg Authorities? PN

;}A/ )

T‘H%
M/s Heinz Indin Private Limited Appelbant ¢
Vs,

Commissioner of Central Excise, Lucknow Respondent

Appearancg;

Shrt Deepak Sunela. Advocale, Tor Appeliant
Shrt Pawan Kaomar Siigh, Superintendent {ARY, _ for Responiden

CORAM:

Hlon bie M. Anil Choudhary, Member (Jodicial)
Py Date of Hearing & Date of Decision: 331020

FINAL ORDER NO...F0 212/ 2017

.............. I e AP AR




froc: Anil Choudhary
The prosent appeal 18 fited by the appeilant. M s Hemnz

(yeiia Private  Lunited, s galnst Order-in-Appeal  No.

CELKO /2009 dated 2470272009 passed by Cormissioney

of Cenral Bxcise & Customs [Appeals), Lucknow. The issuc

rhis appeal by ibe appeilanl-assesseo fs whether thie rehund,

claim pursuant 10 faalization of Provisional Assessment for!

e period bom Aprit, 1948 Lo September, 000 18 Tt by

wnijust ennehment.

2. The brief facts of the cast are thet the appellant, @
Viutunational Private Company is engaged in the ™ anufacture
of  Complan & Glucon- 1 falling  under Suly heading
S106A. 9094 & 1702 30020 of Central Bxaise Tarilt Act, 98,
amaong other products which are sold at MRP. During ihe
period  of April, 1998 10 September, 2000 the appeban
pransferred  the finiehed goods to its epot - subjected 10
Provisional Assessment U nder Rule 91 of erstwh e (ﬁf{-ﬁl'lil_i;'j},a_l
Excise Rules, H9ad, Chice exXpenses related 1o rermoval of
coods hke reight from Faciory Gate to Depot, Sales Tax ctc.
was lnalized, the appetlant was getting  the Provisional
Assessment  hnalized  @n d accordingly resujted  in the
Adifferential duty or cefund claim. The appeliant follows the

1

of uniform  sale price or MRP of goods o

methodology
CLUSIOMErS  Aacross India. For the perjod  of dispuic the

appetlant fled refund claim of s, 12.09,620/- (Rs.5,75,204/

for April, 1999 to March, 1994 Re.6,34 326/ - for J uhy, 1949
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ARG Tor

va December, 19991 and another claim for Rs.2,02/
the period from April, 2000 10 September, 20000 Thus, e

toral claim  refund  amounung o Rs. 14, 12,006/ - Vide

2001 the Clagm far

Ordey-in-Origing i dated 20708,
g
Ry 19,09, 6240/ was allowed but the amoeunt was credited wo
Consumer Welfare Fund holding that the appellant does not
satisfy the requirement of unjust enrichment. The second
claim of Rg. 2,002,386/ WS also allowed Vi
Order-in-Original dated 1470972001 and the same was also
credited 1o Consumer  Welfare  Fund. Vide  comimon
Order-in-Appeal No. 321 & 322.CE/20056 d ated 14700/2005
the ld. Commissioner (Appeals) e‘.(-:n'n',m('i:::d the matter back o
the Adjudicating Authority for examining 1he Issue of unjust
c-:‘t'}.ric}m'u-ra"]t_, in the second round vide Order-in-Original daved
1

/03 /2008, the Assistant Commissioner have been pleased

! ;

/‘:)('?.'“"

o reject e refund, observing that it 1s evident thai nesther
affidavit nor its  Chartered  Accountant's  certificate  is
supported with documentary cvidence or by balance sheet
ete, That the amount of duty mentioned in inveices issued at
factory gare, has not heen included i the cosy o goads on
which the buyer had purchased. As the prices of the goods
are not based on cost data bui at factory gate sale. Hence,
holding that the affidavit & Show Cause Notice do et suppoert
the test as Lo unjust enrichmeny, the vefund claim was

P
rejected. It was also ahserved that there was sale al factory

gate  and ul duty is shown i onvoices  and  nowhere



4 FxoAppeal Neo 1976400

mentoned that fess value has been chavged from the Duver.

3. Being agarieved the appellant-agsessee preferved appeal

hefore {d, Commissioner (Appeals), who has also bheen pleased

of the appeal, observing that as the appellant-assessee

have naol shown the refund amount recetvable, ‘as receivabie’

from the governmen: i their balance-sheet from the period i

200002 onwards. Accordingly,  the comtention  of  the

they have not passed the duty burden is not

cause ilis hard o understand than 1 they had
received any amount hike refund the same is reflected in profit

and less sccount or balance sheel, but appeliant have fatled

15 shown in the balance-sheet,

4, The dd, Counsel for the appellant, Shrt Deepak Suneja,

s drawn my attention, that the appeliant company follows

accounting standard-24, which provides that an cnterprise

should not recognize a conlingent assel particularly claim,
thal an enterprise is porasiinge throueh lepst process, where
the outcome s uncertain, Purther, accounting  standard
provides that contingent gan should not be recognized in the
fnanoal starements. On the  other  hand  accounting

standards-4 provides that the existence of a contingent loss

showid be disclosed 1n the financial statements, The Id.

Counset for the appetlant have also demonstrated  ther

H

pricing pattern which had also been explamed to the courts

i

- I ol
7 5]
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1

below wherein it is stated that they removed the goods from
she factory to their C & F oagent, which is i the navure of

siock ransler and there is o sale involved and as such ihere

s no question of passing on any duty to g thvrd party,

tl

i ) i e A
Yurther, ihey explained that the goods are disinbuted rom

the Depot mainly through whoelesalers and as the goods are

to MRP, the appebant themselves absorb the

opact of Excise duty te ensure uniform billing by way of

Uransaction value, w6 ensure o woform reuwarn 10

Hsuibutor/wholesaler  and  availability  of goods (o the
consumers at MRP. By way of example the appellant bhas
given the [ollowing calculation structure: -

-

Al Tactory Gare Invoice under Rule 52-A 1o C & F agent for
transfer the goods,

(,f-\} Trade ’-’11(.(-3 (Inclusive of Taxes) Re, 10.008

5
Ly

LI3) Less: Assumed figure of sales tax, 1.00
(A-B) Trade Price (Exclusive of taxes)

9.00
Less: Egualized Freighy 1.2% 0,11
1.,(:-55;: Trade Discount 5.0% 3.4

Price Inclasive of Excise duty .40
Excise duty paid 8.40 x 16/116 1.16
i.e. 16% on A.V. of Rs.7.24/-
t O & 1 agent place sale inveoice issued o the Wholesaler

-

Trade Price {(Inclusgive of Taxes) Ra., 100
Less: Assumed Figure of sates tax

For the state Maharastra (¢
Trade Price (Exclusive of Laxes)

Less: Trade Discount 5.5%,

Price Inclusive of Excise duty

SUnctusive Rs.1.09 for Bxoise duty) 5,03

se duty pavable will he Rs.8.03 ~ 0,13 p. for equalized
f1exght {1.60% of Rs.8.03) = 7.90 x 16/116 = 1.0U against
<5, 1,10 nad at factory gate, thus duty excess paid 0.07 p,
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per unit whiel is borme by appellant and incidence of
same has not been passed on to wholesaler or any cther
Persen,

With this dllustation the 1d. counsel explamed that 1t s

cvident that the appetlant have paid more duty, but have
passed on less to the buyers of the goods and ihe same have

heen admited by the  Revenue in the  fnalizavion of
3 "

b

assessment, which is undisputed and the only dispute is, ad
drittediy the appeliant bave absorbed the said excess duty
paid, or charged the same o the profits and nov shown the

amount as receivable in the balance-sheet, it is urged that the
courts below have erred in holding on facts that the refund
claim s Bit by unjust enrichment. .’I‘h(-: Id. Counsel further
relics on the ruling of Honble Bombay High Court i the case
of Commissioner of Central Excise Versus Sandvik Asia Lid.
reported ar 2015 {323) ELT. 431 (Bombayy where on the

of tmjnst enrichiment, the Hon'ble High Court did nos

1%
N

agree with the argument of Revenue, which was - tha thé
conciusion of the Tribunal that the bar of unjust ennclument

for since the assessee had paid the

have gol o applic
amount, The Honbie Migh Cowrt, further, observed that the
Tribunal was nol concerned with the reatment given Lo the
amount and/or debited in the assessce’s profit and loss
account. I is immaterial and hrrelevant for the Thbunad and
cqually for us (HC) as to whatl the assessee ternls this amount
i his books of account, fven, if it is shown on the expense

side that does not mean that the presumplion that the
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1 3 1 My e ey s g e paenan i yeeg gt
Lurden, has been passed (o the consumer, Car He fascd.

the 1d. Counsel stated that the 1 pritgned

a2,

arder is divectly bit by the Hen'ble Bombay High Court rulng

fsuprad and accordingly prays for allowing the appeal sctiing
(BLifalayg 2Ly P t

ide the impuened order,
£, The W, Counsel for Revenue supports e impugned
arder, He, further, draws my atiention o ihe findings of the
4. Commissioner {Appeals] wherein it has Been held that as
e refund amount have not been reflected as receivable from

e Government, the refund is rightly vejected.

7. Having considered the rval contentions, | ind that it s
acdmitted fact that the appellant have pad excess duty. 1tis
further admitted fact that the appeliant have charged the
dw\ excess paid 1o the profits m the relevant Sccountig
vear, 1, hurther, find that the mmpugned order suffers from
mistake of fact as the courts below have considered the first
rransfer from the factory to the Depot by way of sale which 1s
s mistake apparent on the record. |, furiber, hold that in the
facts of the present case where the appellant have written off
the excess duty paid to the profits in the relevant ACCOUNTING

voar, that ao

- not amount fo passing of duty o a thivd party.
The presumplion drawn by the Revepue has goi no legs 1o

stand. Accordingly, 1 hold thar the claim of refund ol e

fppellant 1s not hit by the docume of unjusi enrichment. |

hold  that prior to the period 25/08/199% whien




Bt Foe ddppecd Noo PTG

F10500-CF was issued brin ging e docinne

Nptification No, @l

r

o uniust envichment applicable o e refund ansing out ol
provisional assessmeaent, is not applicable retrospectively.

Accordingly, 1 aliow this appeal with consequential benefits

and senl aside e impugned order. 1, furiher, direct ihe

Adjudicating Authority to dishurse the refund amount within

a period of 75 days from the receipt of @ copy of this order

alonig with interest as per rules.

ounced i Court)

(Dictated and pro

,gd/_
{ANIL CHOUDHARY)
Member(JUDICIAL]
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