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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No.:E/2034/2009-EX[SM]
(Arising out of Order-in-Appeal No. 46-CE/MRT-1/2008 dated 31/03/2009

passed by Commissioner of Central Excise & Customs (Appeals), Mecrut-

)

M/s N S Papers Ltd. (formerly Rana Papers Ltd.) Appelant
Vs,
Commissioner of Central Excise & S.T.-Meerut-I Respondent

Appearance:

Shri Atul Gupta (Advocate) for Appellant
Shri Sandeep Kumar Singh, Deputy Commissioner (AR),
for Respondent

CORAM:
Hon’ble Mr. Anil Choudhary, Member (Judicial)

Date of Hearing & Date of Decision : 20/03/2017

FINAL ORDER NO... F847F [ &010........

Per: Anil Choudhary

The issue in this appeal filed by the appellant assessee is whethcr the
demand of Central Excise Duty amounting to Rs. 31,32,442/- under Rule §
(3A) of the Central Excise Rules, 2002 (CER) have rightly been demanded
with interest along with imposition of penalty of Rs. 8 lakhs under Rule 23

(1) (a) of the CER read with Rule 8 (3A) of the Rules, 2002,
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2. The brief facts are that the appellant is a manufacturer of Krafl
Paper/Kraft Liner and M.S. Ingots. On scrutiny of the ER-1 returns for the
period of October, 2006 to December, 2006 in respect of their Paper
Division, it appeared that the appellant have violated the provisions of Rule
8(3A) of C.IE.R. 2002 in as much as they did not pay the Central Excise
Duty amount of Rs. 2 lakhs on the goods cleared during the month of
October, 2006, by the due date i.¢. 05.11.2006. They even did not pay this
amount within 30 days from the due date i.e. by 05.12.2006, The appellants
paid this amount along with interest on 18.12.2006 vide TR6 Chalian of the
same date for Rs. 2,13,505/- It appeared to revenue that in view of the
provisions of Rule §(3A), w.e.f 06.12.2006 to 18.12,2006, the appellant
was required to pay duty on consignment bagis and without utilizing the
Ceavat Credit. Accordingly vide Show-Cause-Notice dated 17.12.2007, for
the default in payment of duty in due time, as provided under Rule 8 (3A),
of C.ER 2002, duty was demanded Rs, 31,32,442/- along with interest and
further pcnall); was proposed. In response o the Show-Cause-Notice the

ap_;icilant among other grounds stated as per the ER-I return of Paper
Division for the month of October, 2006 reveal that the appellant factory
was having sufficient closing balance of Rs. 4,34,896/- in Cenvat account
for the month of October, 2006. There was no need to pay the balance duty
of Rs. 2 lakhs from PLA. The appellani could have easily debited the
amount of Rs. 2 lakhs against the Cenvat available of Rs. 4,34,896/-.
However, it was only due {o clerical omission that the closing balance was
not properly reflected and resulted in default. Subsequently the appeliant
have admittedly paid the difference in cash by Challan on 18.12.2006.

Accordingly, it was prayed to drop the Show-Cause-Notice. The SCN was

Z
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adjudicated vide order in original dated 28.05.2008 and the propesed
demand was confirmed with interest and further penalty of Rs. 8 lakhs was
imposed under Rule 25(1)(a) C.E.R 2002 for contravention of the
provisions of Rule 8(3A) of C.E.R 2002. Being aggrieved the appellant
preferred appeal before learned Commissioner {Appeals), who was pleased
to dismiss the appeal. Being aggrieved, the appellant is before this tribunal.

3. The learned Counsel have urged that the facts are squarely covered
by the ruling of Hon’ble Allahabad High Cowrt in the case of
Commissioner Central Excise Vs, Anand Tissue Lid., 2016-TIOL-2018-
HC-ALL-CX, wherein by the judgment dated 30.08.2016, the decision of
the Tribunal passed in similar facts was upheld. This Tribunal held that for
the default period, the assessee paid duty from its Cenvat account instead of
paying it from their current account / cash. That since both authorities
below have admitted the duty has been paid by the assessec on clearance of
each consignment by utilizing Cenvat credit, such payment is in conformity
with Sub Rule 3A of Rule 8 and thus order for recovery of duty atready
paid is not proper and unjustified, placing reliance on the ruling of Hon’ble
Gujarat High Court in the case of Indsur Global Ltd. and that imposition of
penalty under Rule 25 of CER is not justified as non payment of duty
within due date was due to constraint in arrangement of funds, which can
not be attributable to fraud, collusion and willful misstatement. The
Hon’ble High Court further observed that since Rule 8(3A) of C.ER. 2002
has been held violative of Article 14 of Constitution of India in the case of
Indsur Global Ltd., by Hon’ble Gujarat High Court and Malladi Drugs and
Pharmaceuticals  Ltd, 2015-TIOL-1262-HC-MAD-CX and Sandley

Industries 2015-TIOL-2480-HC-P&H-CX, the notices issued under Rule
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8(3A) of C.E.R. 2002 were set aside. The Hon’ble High Court was pleased
1o dismiss the appeal of revenue,

4. In the facts of the present case I find that it is admitted fact that there
is no case of deliberate default or any contumacious conduct on the part of
the appellant. They had sufficient balance in Cenvat account which could
not be used due to clerical mistake. 1 find that on the date of issuing Show-
Cause-Notice, nothing was recoverable, as the appellant had admittedly
deposited the duty with interest much before the date of Show Cause
Notice. In this view of the matter, the Show Cause Notice is held to be
untenable. Accordingly, the appeal is allowed and the impugned order is set

aside. The appellant is entitled to consequential benefit, if any.

{Order Dictated in Open Court)

-5d/-
(ANIL CHOUDHARY)
Member{JUDICIAL)
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