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Ta
Appeilant as per address i table below

Resperdent as per address in 1alide befow

Final Qrder No, ,-&f’?(}036~7{l{)47/2017—8?\’111}1{] dated 69/01/2017

I divected (o uansmit herewith o cerlifted copy of order passed by the Tribunal under section I5-CD of e
Central Excise and Salt Act, 1944, \3«3‘1’
L i

Assit. I_{c,r._,riétm r
Application Appeal Name and Address of Appellant
FITHIR009 TTE LIMITED,
MIRZAPUR ROATD, NAINI,
ALLAHABAD (U P
EaV 1452009 Iy L]_'MITED.
MIRZAPUR ROAD, NAINL,
ALLAMABAD (L.p 3
RZIIS2009 ¥ 1Y LAMITED,
MIRZAPUR ROAD, NAINI,
ALLAHABAD (U.r)
B2 16/2009 ITI LIMITEB,
MIRZAPUR ROAT, NAINI,
ALLAHABAD (U P
’ FRITI000 YTy LIMIET £},
MIRZAPUR ROAD, NAINI,
ALLAMABAD (U.P)

6 E2LI2009 {TY L IMETED, \
MIRZAPUR ROAD, NAINI, »

ALLAHABAD (U.p 3
LA211952009 ITELIM ITED, i
MIRZAPUR ROAD, NAINJ,
ALLAHABAD (U.P )
_ BE21202089 PTT LI TED,
. MIRZAPUR ROAD, NAINI,
ALLAHABAD (U.P))
B 212009 FITLIMITE D.,
MIRZAPUR ROAD, NAIN] .
ALLAHABAD (U.P)
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212272000

F/2123/2009

B2124/2009

171 LIMITED,
MIRZAPUR ROAD, NATNI,
ALLAHABAD (U.P)

ITY LIMITED,
MIRZAPUR ROAD, NAINI,
ALLAHABAD (U.P)

ITI LYMITED,
MIRZAPUR ROAD, NAINI,
ALLAHABAD (UP)

Name and Address of
Respondent

-C.C.E Allahabad
38,M.G Marg, civil Lines,
Alflahabad

-C.CE Alababad
38, M.G . Marg, civil Lines,
Allahabad

C.CE Allshabaed
38,M.G.Marg, civil Lines,
Allahabad

-C.C.1E Allahabad
38, M.G.Marg, civil Lines,
Allahabad

-C.C.E Allahabad
38,M.G.Marg, civil Lines,
Allahabad

-C.C.IZ Allahabad
38.M.G . Marg, civil Lines,
Allahabad




-C.CE Allahabad
38,M.G . Marg, civil Lines,
Allahabad

-CLC T Allahabad
38, M.G.Marg, civil Lines,
Allahabad

~C.C.IE Allahabad

38, M.G.Marg, civil Lines,

Allahabad

-C.CE Alahabad
38 M.G Marg, civil Lines,
Allahabad

-C.CE Allahabad
38.M.G.Marg, civil Lines,
Allahabad

-C.OE Allahabad
38.M.G.Marg, civil Lines,
Allahabad

Othien Appathunts asd Respondents as per Annexure

Copy To
2aAdvecatelsy/ Consulant(sh:

S. P. Ojha

299, Baghambari Housing

Scheme, Allabpur,
Allahabad,
Uttar Pradesh

e



26 Bar Association, CESTAT, Allahabad

27 Director Publications, Customs, Excise, LI, i2stwde, Delh

28 M/s Centax Publications P, Led., 1512-B, Bhislun Pitamah Marg, Mew Delli-3

29 Company Luw Institute of India Pyt Lid, No.2 (old no 36}, Vaitliyarars Steees, T, Nagar, Chennai-17

30 Taxmann Allied Service Pyvi. Lid,, 39432, New Roltak Road, New Delli-] 10003

31 LAWCRUX Advisors v, Lid., AW House, 1-8, Secto

r-10, Faridabad 121003 {Faryvana)

32 TaxindiaOnline com Py, Ltd, 2nd Floor, Vasant Arcade, Vasant Kung, New Dethi - 1100670

33 Mavk Professional Services Pyt Lid., 108, Fverest Block, Aditya Bnclave, Hyderabad - 38

34 The 1CFAL sociery, 32, Nagarjuna Hil, Punjagurta Hyder

35 M/S Knowledge Processing v, lid {taxinanagementinds
Ground,Near Karkardooma Cour, Belhi-1 10032

36CIDR: . 37 Office Copy 4 38 Guard 1"
”:'." P2 L"QM

|

abad ~S00082

acompFF-19, 18t Floor,Cross River Mull, RN

Assit. Registrar




INTHE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT Not

APPEAL No. 5/2113-2124/2009 -EX{SM]

PArismg oul of  Order-i-Appeal  No. 59-62-CE/ALLD2009  dated
UTASZ2009 & 2730 CTHALLD dated 01/02/2010) passed by Commissioner
af Central Lxcise & Customs (Appeals). Adlahabad)

LT

Forapproval and signature: i

Hou'bie Me, Anit Chouwdhary, Member (Fudicial)

Fress Reporter may be aliowed to see | No

the Order for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827

Whether it would be relessed under Rule 55 &f Yes
the CESTAT (Procedure) Rules, 1982 for

' publication in any authoritative report or not?

L of the order?

4. Whether order is to be circulated to the | Yes

- Departmert Authorities?

Mis FYT Limited Appellant
AU

Commissioner of Ceniral Excise, Allahabad Respondent

Appearance:

Shri S8 Ofha, Consultant, for Appeliant
shri Pawan Kunmar Singh. Superintendent (AR} for Respondent

How'hle Mr. Anit Choudhary, Member (Judicial)

Pate of Hearing & Date of Decision: ASMV120106

FINAL ORDER NO=.70034- 7 90M .?f;/zo.f 7

e
e




Per: Anit Chioudhary
The present batch of appeals are filed by he

appellant - M/s Tl Limited, against

Orders-in-Appeal, more-fully mentioned in table below

| passed by Commissioner (Appeals), Allahabad, relusing
the finalization of Provisional Assessment ared thereby
further refusing the refund. The Consultant, S.P. Oiha,

has presented a table in reference to Appeal Nos.,

Order-in-Appeal  No., Duty & Education Cess as

follows:-

i Appeal No. in | Order-in-Appeal No. Tputy

| Tribunal

1o 587 CEJAlld; 2004 410

S8/CE/ A2

or

{

2172009

I2Y23 669

—

A

.‘:3:::,.,_

! Education Cess

&1




3 Exc Appent No, 2173-2124/2008

2. The brietf facts of the case are that the appellant
vide permission letier dated 07.07.198% was granted
permission for Provisional assessment under the Rule
9B of Cenwral Excise Rules, 1944 and accordingly, as
directed the appellant bad furnished the bond and
\
seourity to the satisfaction of the authority. i’_i;hf:
appellant cleared themr products during the penod
31.03.2006 10 08.04.2006 under provisional
assessment to MTNL. That MTNL finalized the rates on
31.01.2007, which were less than the provisional prices.
Accordingly, the appeliants vide thelr application dated
02.11.2007 apphied for {inalization of the provisional
assessment  and  grant  of  refund amoﬁnting 1o
Rs. 3975016/, In response, ﬂ'tereto SCN  dated

20.12.2007 was tssued as it appeared to revenue that

. . . . A
the claim for {inalization of assessment and refund pvas
i

P

time harred under the provisions of Section 11 B of the
Central Excige Act, 1944, It was also observed that the
appeliant appears to have not made any request for
sepnling Provisional  Assessment during the relevant
peviod. The SCN was contested on the merits, vide
Order-in-Original  dated 31.01.2008, the caim  flor
provisional assessment to finalize and refund was
rejected as time-barred under section 11 B of the
Central Excigse Act, 1944, Observing that in view of the

new Rules with effect from 01.07.2001, the permissjon
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Ex Appeal Noo 2115-21

granted under the old Ceniral Excise Rules, 1944 was
no longer effective and thus the refund undey Seoion
11 B of the Act, 1944 is time barred and thus rejected,
Being agerieved the appellant preferrved appeat before
Ld. Commissioner {Appeals), who was pleased to reject

the appeal, upholding the findings of the Assistant

Commissioner.

3. Heard the partes.
4. The learned counsel {or the appeliant, Mro 50

Ojha, pointed out that the invoice on which tho geods
are cleared, clearly mentions that the prices indicated
are provisional subject to finalization of rates with the
customer. Furiher, he srates that the permission of
Provisional Assessment was granted under the oid
Rules, did not become redundant and remained valid
under the pa‘oviéions of section 38 A of the Ceniral
Excise Act, 1944, wherein Clause-C of Section 38A
specifically provides that any amendment, repeal,
supersession, ete. unless a different inl@dtion ARPears
shall not affect any right, privilege, obligation or liabilivy
acquired, accrued or incurred under any  Rule,
notification or orders so amended, repealed, superseded
or rescinded. He further points  out  to  the
correspondence dated 17.03.2010, wherem the Chief
Commissioner, Lucknow had referred the mamer of

provisional assessment of the appellants-IT1, Raibareily,
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mentioning  the facts of permission for provisional
assessment, granted under the facts and clircumstances
and also admitting that the tender process and the rate
finalization takes substantial time, generally, more than
a vear from the date of supply. Hence, it is not possible
for 1TH to submit the details to the D(—:;J;?:_r‘tmenﬁ'}}.t:o
finalize assessment within the period of six months.
Purther stating that 171 had admittedly got permission
from Chiel Coramissioner though dated 01.07.2006 to
file the necessary details/documents for finalization of
provisional assessment beyond the statatory tirme imit.
i1 is accordingly urged by Jearned counsel that under
the facts and circumstances, the provisional assessment
should have been finalized and upon finalization, the
relund should have been granted subject to verification.

5. The learned A K o Revenue relies Uili_\._l!i.t;
[

i

mpugned order.
6. Having heard the rival contentions, | hold that
under the provisions of section 38A (¢} the provisional

assessment  permission granted under the Central

fxcise Rule 9B in the year 1989, remained valid and

continuing upon enforcement of the new Central Excise
Rules, 2002, Accordingly, I hold that the denial to
finalize the assessment, not treating the same as
provisional, 1s bad and against the provisions of law. |

also take notice of the fact that there is no delibgrate
1
1
S

.

“s.\



o Appent Noo 2

6
delay or latches on the part of the appellant-assessee, 1o
of  ihe

the  Revenive  for  (inalizavion

approaching
I allow these appeals with

assessment, Accordingly,
Agsistant Commisstoner (o

directions to the concerned
finalize the Provisional Assessment under the provisions
i
of Rule 7 of Central Excise Rules, 2002 and grant the
with interest, with effect {rom three

resultant refund
batch of

07.11.2007.

Accordingly, these

teyr

months alt
The appeiiant

s ey

Az

appeals stands allowed by way of remand.

will be entitled to consequential bencfits, i any

Law.
(DRictated and proncunced in the open Coury)
. \-.._ ‘{, e
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