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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 1

APPEAL No.E/2209/2009-EX{DB]
(Arising out of Order-in-Appeal No. 92-CE/APPL/KNP/2009  dated

23/04/2009 passed by Commissioner of Central Excise & Customs
{Appeals), Kanpur)
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The present appeal is filed against Order-in-Appeal Ne. 92
CTE/APPL/KNP/2000 dated 23/04/2009 passed by Commissioner of
Central Excise & Customs (Appeals), Kanpur.

3. The brief facts of the case are that the appeliant was engaged in
the manufacture of Leather Uppers, Leather Hand Bags and Leather
and other articles. They were availing exemption under Notification
Na. 08/2003 dated 01.03.2003 which is Exemption for small scale

manufacturer.  Notification No.  30/2003-CE dated 01.04,2003
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amended Notification No. 08/2003-CE wherein for the period with

ei;{fect from 01.04,2003 the aggregate value of clearances for previous
ye“e‘u also included clearances at nil rate of duty. Leather manufactured
by appellant was attracting nil rate of duty. During the period from
01.04.2003 to 20.08.2003 value of clearance at nil rate of duty
happened to be Rs.12,34,763.98/-. Therefore, it appears 1o revenue
that the appellant was not entitled to said exemption under
Notification No. 08/2003 with effect from 01.04.2003. Therefore,
appellant were issued with a show cause notice dated 13.02.2004
demanding Central Excise d_uty of Rs.1,19,614/-. The original
authority adjudicated the said show cause notice through the order-in-
O’i:-{'ginai No.52/Dem/ACK-1T11/08 dated 28.11.2008. He confirmed the
de\inand of Rs.1,90,614/- and imposed penalty of equal amount under
Rule 25 of Central Excise Rules, 2002, Aggrieved by the said order,
appellant preferrad 3ppeﬂf hefore Commissioner (Appeals), who

dismissed the appeal throuph the impugned Ovder-in-Appeal.

Aggrieved by the said Order-in-Appeal, appellanis are before this

Tribunal.
3. Heard the Id. Counsel for the appellant. He has contended that

Central Board of Dxcise and Customs vide clarificaiion dated

06.08.2003 clarified that for availing benefit of SSI Exemption under

i.

N':'Eftification No. 08/2003-CE dated 01.03.2003 for the financial year

2003-04 value of clearance of exempted goods mncluding mil rate of

excise duty of preceeding financial year shall be included. The
appellant further contended that appellant deposited Rs.02 Lakhs
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towards duty on 27.08.2003. Ld. Counsel for the appellant submitted
that they filed a writ petition before the Hon'ble Allahabad High
Court on 27.09.2003 challenging the validity of Notification
No.08/2003-CE as amended by Notification No30/2003-CE. The
Hon’ble Allahabad IMigh Cowt through its order dated 23.11.2007
dismissed the said petition of the appeliant challenging the validity of

notification. The Ld. Counsel further contended that he has deposited .
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the duty before the jssuance of show cause notice and that therefore,

there was no case for imposition of penalty,

4. Ld. DR, of the revenue supports the impugned order.
5. Having consider the rival contentions and in view of the order

of the Hon'ble High Court dated 23.11.2007, we hold that the
confirmation of demand in the said Original Order is as per law.
However, we find that the duty was deposited much before the
issuance of show cause notice. Therefore, intentions to evade duty do
not get establish. In view of that we set aside the penalty imposed
through the Order-in-Ornginal under Rule 235 of Central Excise Rules, }"‘-{
i

2002, The Order-in-Original stands medified to that effect. In view of

the above we allow the appeal partially.

(Dictated in Court)
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(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
Member (TECHNICAL) Member{JUDICIAL)
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