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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
- TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL Ne.E/2278/2009-EX[DB]
(Arising out of Order-in-Appeal No. 115-116/CE/NOIDA/Y  dated

20/04/2009 passed by Commissioner of Central Excise & Customs
(Appeals), Noida)

Commissioner of Central Excise, Noida Appellant
Vs.

M/s Free Scale Semiconductors India (P) L.td. Respondent
Appearance:

Shri D.K. Deb, Assistant Commissioner (AR), {or Appellant
Shri Hrishikesh, Advocate for Respondent
CORAM:

Hon'ble Mr. Anil Choudhary, Member (Judicial}
Hon’ble Mr. Anil G. Shakkarwar, Member {Technical)

Date of Hearing : 10/04/2017
Date of Decision 10/04/2017

FINAL ORDER NO— 7034 5’/ 013

Per: Anil Choudhary

The present appeal is filed by the revenue against Order-
in-Appeal No. 115-116/CE/NOIDA/OY dated 20/04/2009 passed by

Commissioner of Central Excise & Customs (Appeals), Noida.

2. The respondent M/s Free Scale Semiconductors India (P) Ltd.
is a STPI unit having Customs License dated 30" May, 2006, issued
by the Divisional Assistant Commissioner and is a 100% EOU. The

respondent is registered for providing services under the category of

0&\)\



ol APTTAL Nob/ 2878 204 BX{ D]

Business Auxiliary Services (o their parent company i USA. The
respondent filed two refund claims on 22" April, 2008 under Rule 5
of CCR read with Rule 5/2006-5T for Rs.4,84,382/- and Rs.4,81,547/-
on the ground that during the month of April, 2007 & May, 2007
1'@3}3()11:‘.1@111‘ exported  services amounting  to 28,43,423/-  and
29 60,084/~ USD to USA in respect of input services received and

consumed for rendering output services exported.
3. Heard the parties.

4, The grounds laken by revenue in the appeal is that the
respondent-assessee during the material period was not providing any
taxahle service in the terms of Finance Act, 1994 and hence it could
hot be considered as an output service provider as per Rule 2{p) of
CCR 2004 and hence there was no input service on which Cenvat
credit of service tax could be taken under Rule 2 (O(i) and rule 6 (1)

of CCR, 2004,

5. The said ground is not sustainable for the reason that had such
Cenvat credit been not admissible, the Revenue could have issued
show cause notice for recovery of such inadmissible Cenvat credit
whereas the Tact is that no such show cause notices were issued for

recavery of said Cenvat credit,

6. Further, we find that the ground before us is misconceived as

the refund of Cenvat credit taken by the manufacturer or provider of
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taxable service, is admissible to both. Thus, we find no merits In the

grounds of appeal filed by revenue and the same is dismissed. The

respondent-assessee

accordance with law.

-Sd/-
(ANIL G. SHAKKARWAR)
Member (TECHNICAL)
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18

entitled for consequential benefits,

{Dictated in Court)

[
-Sd/-

(ANIL CHOUDHARY)
Member(JUDICIAL)




