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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL No. E/2470/2009-EX[DB}
(Arising out of Order-in-Appeal No. 118-CE/LKO/2009 dated 11/05/2009

passed by Commissioner of Customs, Central Excise & Service Tax
(Appeals), Lucknow)

Commissioner of Cenitral Excise, Lucknow Appellant
Vs.
M/s Mahee Elcetricals, Respondent

Appearance:

Shri D. K. Deb, Assistant Commissioner (AR), for Appellant
Shri A. P. Mathur, Advocate, for Respondent.
CORAM:

Hon’ble Mr, Anil Choudhary, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing & Date of Decision : 11/04/2017

Per; Anil G. Shakkarwar
The present appeal is filed by Revenue against
Order-in-Appeal No. 118-CE/LKO/2009 dated 11/05)2009
passed by Commissioner of Customs, Central Excise &
Servien Tax (Appeals), Lucknow,
2. The brief facts of the case are that the respondents
herein were engaged in the manufacture and sale of Electrical
Panel Boards falling under Chapter Sub-heading No.8537.00 b
of the Schedul_e to Central Excise Tariff Act, 1985. There was

an inspection of the factory premises of the respondents on
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2 Ex. Appeal No. 2470/09

11/03/2003, on the basis of evidence collected on
11/03/2008, the respondents were issued with a Show Cause
Notice dated 31/03/2003 demanding Central Excise duty
amounting to Rs.59,786/- for the period of Financial Year
1997-98 invoking the extended period under proviso to Sub-
Isection (1) of Section 11A of the Central Excise Act, 1944,
Subsequently, on the basis of record seized on 11/03/2003,
another Show Cause Notice dated 30/12/2003 was issued by
invoking the proviso to Sub-section (1} of Section 11A of the
Central Excise Act, 1944 for the period of Financial Year
1897-98 to 2001-02 demanding Central Excise duty
amounting to Rs.13,31,552/-. The said Show Cause Notice
dated 30/12/2003 was adjudicated through
Order-in-Original No. 42/AddL /2006 dated 21/11/2006,
wherein the respondents contended before Original Authority
that the burden was on the Department to prove that
assessee has suppressed the facts, The Original Authority
confirmed the demand of Rs.13,31,552/- under Sub-section
(2) of Section 11A of the Central Excise Act, 1944 ang
imposed  equal penalty.  Aggrieved by the said
Order-in-Original No. 42/Add]l. /2006 dated 21/11/2006 the
respondents preferred appeal before the Commissioner
(Appeals). The 1d. Commissioner (Appeals) decided the appeal
through Order-in-Appeal No, 118-CE/LKO/2009 dated
11/05/2008 wherein the Id. Comumissioner (Appeals) held

that Show Cause Notice, invoking the proviso te Sub-section
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3 Ex. Appeal No. 2470/09

{1} of Section 11A of the Central Excise Act, 1944, was issued
on 31/03/2003 for the period pertaining to Financial Year
1897-98 & subsequently, the Show Cause Notice, invoking
the same provisions, was issued on 30/12/2003 on the basis
of records already resumed and therefore, subsequent S.how
Cause Notice dated 30/12/2003 was not sustainable in view
of the ruling of Hon’ble Supreme Court in the case of Nizam
Sugar Factory Versus Collector of Central Excise, Andhra
Pradesh reported at 2006 {197) E.L.T. 465 (S. C.} and set
aside the said Order-in-Original No. 42/Addl. /2006 dated
21/11/2006. Aggrieved by the said Order-in-Appeal dated
11/05/2009 Revenue has preferred appeal before this
Tribunal.

3. The main grounds of Revenue is that the ruling of
Hon'ble Supreme Court in the case of Nizam Sugar Factory
(Supra) is distinguishable on facts from the present case.
Revenue contended that in the second and third Show Cause
Notice there was practically repetition of the allegations
contained in the first Show Cause Notice. They contended
that the period involved in all the Show Cause Notices was
from the 1997-98 to 2001-02 and that was not the case in the
present case.

4. Heard the ld. D. R. who has presented the grounds of
appeal.

5. Heard the 1d. Counsel for the appellants who has

submitted that entire facts come to the knowledge of Revenue
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before they were issued with the Show Cause Notice dated
31/03/2003.

6. Having considered the rival contentions and on perusal
of the records, we find that the principle laid down by Hon'’ble
Supreme Court in the case of Nizam Sugar Factory {Supra} is
that once a Show Cause Notice is issued by invoking the
provisions for extended period on the basis of suppression of
facts then the same facts cannot he come grounds for issue of
subsequent Show Cause Notice invoking proviso for extended
period. Since the entire records on the basis of which both the
Show Cause Notices were issued came within the knowledge
of Revenue on 11/03/2003, the impugned Show Cause Notice
dated 30/12/2003 is not tenable in view of ruling by Hon'ble
Supreme Court in the ahave stated case of Nizam Sugar
Factory. We, therefore, dismiss the appeal filed by Reverme.
The respondents shall be entitled for consequential relief, if
any, in accordance with law.

(Dictated and pronounced in Court)

-Sd/- -5d/-
(ANIL CHOUDHARY) ‘ (ANIL G. SHAKKARWAR)
Member (JUDICIAL) Member{TECHNICAL)
Ansarf
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