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N THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

A
Appeal Nos . E/2479, 2480 & 2483/ 2008-EX{8M] b

PRSPty i

Arising out of Order-in-Appeal Nos.315-316—33_7—CE/APPL/KE\!P/2008 dated
(09.07.2008 passed by Commissioner (Appeals) Customs & Central Excise,
Kanpur,

Cammissioner of Central Excise, Kanpur
L APPELLANT(S)

VERSUS

(i) M/s Mercury {International) Pvt. Led.
(ity Exion {India) Pvt. Ltd.
(iii) Sh burgesh Rai, Director
LRESPONDENT (5)
APPEARANCE

Shri Rajeev Rarjan, Joint Commr. for the Department (s)

Shri amit Awsthi, Advocate for the Assessee ($)
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Per Mr, Anil Choudhary :

The issue in these appeals by Revenue is, whether the
respondent Mercury (International) Pvt. Ltd. have manufactured and
cleared goods of brand name of another and thus have wrongly

claimed SSI exemption.

2. The brief facts as per the show-cause-notice dated 15.12.2006
iscued to all the respondents merein is that M/s Exion (I?\dia) Pvi.
Ltd, (EIPL for short) and M/s Mercury (International) Pvt. Ltd. (MIPL

for short) situated in near vicinity of each ather, were engaged in

manufacture of Sodium Hypochlorite Solution {falling under Chapter

Heading 28.28 of CETA, 1985) and ather products like Glassy




i

Appeal Nos E/2479, 2480
o 2481/08

Sodium Metaphosphate & Water Treatment Plants without obtaining
Central Excise Registration for manufacture of the same. it
appeared to Revenue that Calfix, being used to dencte the brand
name of chemical is being used by MIPL, to specifically denote the
brand of EIPL for the water treatment chernical, being supplied. So
far, the contention of respondent-Shri Durgesh Rai that ‘Calfix’
denoctes the chemical 'Sodium Hypochiorite” and is not the brand
name of FIPL does not appear tenable in as much as EJPL and MIFL
both use packing slips, wherein at serial No.'a’ name and grade of
material is being differently indicated than the recognised trade-
mark (i.e. Calfix), at serial No.'b’ after the name and Grade of
rhaterial. It is also pertinent to mention that Shri Burgesh Rai
appears to have relied upon various tender documents wherein
tenders were invited for supply of either Caifix or similar chemical. it
appeared to Revenue that tenders were invited for supply of
chemical either under brand Calfix or for simitar chemical confirming
to the technical specifications of the chemical being sold under the
brand 'Calfix’ belonging to EIPL. Accordingly, it appeared that the
respondent MIPL was not entitlied to §SI exemption. Accordingly,
SCN was issued proposing duty of Rs.10, 94,333/~ on MIPL with
further proposal of penalty, and further penalty was proposed on
EIPL and Durgesh Rai, common director of MIPL and EIPL. The 5CN
was adjudicated on contest vide O-1-O dated 26.06.2008 by the
Additional Commissioner and the proposed duty with penalty was
confirmed on MIPL with interest. Further penalty of Rs.1,00,000/-
was imposed on respondents £IPL and Durgesh Rai, Director, each,

Being aggrieved, the respondent preferred appeal before Ld.




& 2481/08

Commissioner (Appeals) who vide the impugned order have been

pleased to allow the appeals recording the following findings:

"Arquing the case, the appellant had categorically contended that
Calfix Grade-A was a descriptive nomenclature of the product and not a
hrand name or trade name used in the course of trade. The issue invalved
snd merit consideration in the appeals is as [0 whether ‘Calfix Grade-A’
was a brand name of Appellant No.Z within the definition as given in
Notification  No.8/2002-CE dated 01.03.2002 for the purpose of

disentitiement of SSI exemption.
] take up the issues one by one for consideration.

As regards the fssue relating to clearances of chemicals by the
Appellant No.1 under the alleged brand of Appellant No.2, r‘?ev:gnue has
placed reliance on the statements of employees of Appellant ;Vol and
confirmed the demand. The appelfants have categarically pleaded thatl
‘Calfix-Grade-A-Technical” was not @ brand name of Appellant No.2 but it
was descriptive nomenclature of Sodium Hydrosulphite. Further, St
Durgesh Rai who happen [0 he a Director in Appellant No.1 and 2 had also
clearly denied that Calfix Grade-A-Technical was & brand name of
Appeltant No.2. In support of aforesaid cantention, the appellant have
produced copies of number of orders placed by Central Gavt., State Govt.
Organization to other suppliers for supply of ‘Calfix (Grade-A-Technical}’.
On careful consideration of facts on record, 1 find that no evidence has
heen adduced by the Revenue that \Calfix (Grade-A-Technical)' was the
brand name of the Appeliant No.? except the statements of en.y}g!oyees of
Appellant No.1, whereas the Director and promoter of Appeﬁar'}ffNo.l & 2
has clearly denied in his written statement that Calfix (Grade-A-Technical)

wac not brang of Appellant No.2. I am of considered view that facts

revealed by the Director in fiis written statemenl recorded under Section-




Appeal Nos.E/2479, 2480
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14 of Central Excise Act, 1944 would prevail over the facts revealed by the
employees, unless contrary is proved. The Revenue has alleged that Calfix
(Grade-A-Technical) was the hrand of Appellant No.2 bul Director has
denied it to be their brand. No further evidence has been adduced that if
‘Calfix (Grade-A-Technical)' is a brand, to whom it belonged fo. On the
other hand, Appellant has clarified that ‘Calfix’ is nomenclature of waler
treatment chemical namely ‘Sodium HydroSulphite” which was being
frequently supplied by various independent vendors to Central
Government, State Government & their undertaking organizations against

tenders awarded to them.

Further, it is also not & case of the Revenue that the appellant had
exceedeq the exemption fimit prescribed under Notification No.8/2002-CE
dated 01.03.2002 in the respective years., In the circumstances, I am of
the considered opinion that Calfix (Grade-A-Technical) could not be held
as a brand of Appellant No.2 and clearances effected by Appellant No.J
merit $SI exemption, if otherwise admissible. In view of above, I find that

demand of duty and interest thereon are not maintainable.”
Heard learned AR for Revenue and perused the grounds of appeal.

In the ground it has been urged that the Ld. Commissioner
(Appeals) have incorrectly held that Calfix Grade-A-Technical’, couid
not be held as the brand name of FIPL and clearances effected by
MIPL, merit SSI exemption, if otherwise admissible, MIPL is not
eligible for SSI exemption as they were manufacturing and clearing
their own goods as well as goods under brand name "Caifix’ being
brand name of another. The grounds are more or less a repetition of
the show-cause-notice. Heard learned counsel Mr. Amit Awasthi for

the respondents.
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- Appeal Nos B/Z2474H, 2480
& 2481/08

Having considered the rival contentions, 1 find that no e:‘fg\ir have

been painted out either on the finding of facts or on law in the

impugned  order  passed by  learned Commissioner(Appeals).
Accordingly, T dismiss the appeals filed by Revenue. The
respondents will be entitled to consequential benefits, in accordance

with law, if any,

(Dictated and Pronounced in the open Court)

Mishira {ANIL CHOUDHARY)
MEMBER {JUDICIAL}
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