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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH ; ALLAHABAR

Ex. Appeal Nos.50683/14
Arising out of OIA No.GZB/EXCUS/O00/APP/161/2013-14 dated

15.10.2013 passed by Commissioner of Central Excise (Appeais) & S.
Tax, Ghaziabad.
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2 Ex. Appeal NMos, 50683 & 5066114

CORAM:
HON'BLE MR. ANIL CHOUDHARY, MEMBER {JUDICIAL)

DATE OF HEARING & PROMOUNCEMENT : 20, 10, 201

Frrad oroep o, JC0RG~"10029 )

Per Mr. Anil Choudhary

These Cross appeals arisg
No.GZB/EXCUS/OR0/APP/161/2013-14 dated 15.10.2013 passed by
Commissloner of Central Excise {Appeals) & S, Tax, Ghaziabad, The
order in original, imposed a duty and penalty on the stock of finished
.goods and raw rmaterials found short at the time of physical
'_verificatior_t on 26/11/10. In appeal, the learned Commissioner
(Appeals) confirmed the duty but was pleased to waive the penalty.
The appellant assessee 8 in appeal againﬁt"canfirmaﬂon of duty
whareas the revenue is in appeal against waiver of penailty allowed by - _.3:.

the impugned order.

2. The assessee, M/s Applio Pipes Lirmibed, is a r[:iar‘lufacture of PVC
pipes of various grades and sizes and filtings thereof. They are aiso
availing the facility of Cenval credlt on the inpuls and capital goods,
An Inspection was carrled out in factory premises on 25.11.10 and
26,11.2010, Buring the visit, records were axarminad aﬁd nhysical
stock taking was done of both finished goods and raw materials, lying
In the unit, It s further alleged In the SCN thal due to r1u::+ra.-.::31..raa!iat:rliilr,,r

of manpower and also due to insufficient lighting arrangements the

stock Laking could not be done or completed on 25th of November

2010, and the same was continued on the next date. Panchanama was

. ) -




o e A P L L e
-‘.c;m'm.'_...._-\,.._,.Mm"_;.ua..-.“u_unum.”-,.a L LTI

3 fix. Appeol Nos 50083 & 0601714

drawn up on the spot and a statement of Shri Veer Pal Slsodia,
Accountant an‘é Centrat Excise In-Charge of the factory, was recorded.,
He stated that the sale of the goods is controlled by Head Office. He
makes entries in daily production and dispatch of Register on the basis
of daily production and raw materials and consumption repart provided
tc; him. The sald records are maintained under the supervision of Shri
N.S.Rana. Statement of ancther person, one Mr. Anib Kumar was
recorded, who prepared the daily production report and consumption
of raw mateﬁais and handed over the same Lo Shri V.P.5isodia. The
Excise officers conducted physical verification of both finished goods
and raw materials in presence of Shri N, 5. Rana and Mr Mukesh and
the detafts are recorded in Anmexure A to the Panchanama dated
26/11/2010. The stock of goods as verified when compared with the
recorded balances in RG-1 and relevant Part I, a shorlage of 62212
l KGs In the stock of PVC pipes and fittings valued at Rs. 33,36,181/-
and 7683 kas in stock PVC resin valued at Rs. 3,92,601/- was tetected
by the officers Involving Excise duty amounting to RS, 3,43,626/- on
the PVC pipes and fittings and Rs.40,438/- on PVC resin. A skatement

of Mr Rana, the General Manager (Works) was recordad on

26/11/2010 wherein he stated that unit have come into existence in

P L

Navember, 2009 by transfering of plant and machinery from their unit
I & I at Sikandrabad which are now ciosed. The work of production
and clearances is monltored by him on day to day basis. As regards
the shortage found, he stated that although the calculations have been
drawn in his presence but the rate was calculated on the basis of the

average welght of 10 pipes for each size and that seems to be the

R e A R
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4 Ex, Appeal Nos. 50683 & 50001/14

abviows reason for variation, It is further stated that he would ook

into the reascns for variation and inform the revenue in due coursea,

3. A show cause notice dated 23/11/2011 was issued alleging
tharain that under the provisions of rule 10 of the rules read with rule
% of Cenvat credit rules an assessee s required 6 record the
production and clearance of finished goods, raw materials in the Books
of Accounts. Whereas the appeliant has falled to specify the exact
reasons responsible for the shortage noticed in the stocks of finished
goods and raw. materials,  Accordingly, it appears that the appellant
has clandestinely removed the goods Found short at the time of
physical stock taking on 26.11.2010 in a manner other than as
prescribed in the Central Excise Act, 1944, with intent to evade -
payment of duty. Accordingly, the appeliant assessee contravened the

provisions of Rule 4 (duty payable an removal), Rule 6, rule 8 (Manner -

of payment of duty), rule 10 (Daily stock account) and rule 11 (Guods'fi

to be removed on involce} of Central Excise Rules, 2002, Further In
terms of sub rule 5 of rule 3 of Cenvat Credit Rules, 2004, the
assessee was required to pay an armount equal (o the credit avalled In
raspect of Inputs removed dandestinely. Accordingly it was proposed
to levy of duly with penalty and Interest on this shortage found in the

stock of finished goods and raw materials.

4. The appellant assessee cantested the show cause nolice by flling
reply dated 5/11/2012. It was urged that at the lime of inspection in
the statement recorded of Mr Rana, General Manager, it was stated

that the reason for shortage may be due to cgleulation of wetght on
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the average basis of the finlshed progucts. it is further stated that
there being nowaﬁegation or any incidence of clandestine clearance
found on the part of the appeliant assesses the whole proceeding is
had and fit to be dropped. It was further stated that the stock taking
ls an approximate figure drawn con the basis of average weight of 10
pipes and accordingly whatever variation and/discrepancies, found the
same is narmal variation not calling for any adverse inference. Further
it .is yrged that as the assessee have paid the duty on the alleged
shortage prior to issue of show Cause notice, at the Investigation stage
itself, the issue of show cause notice i bad and fit to be dropped. 1t 15
further stéted thal the assessee cleared the goods under Cover of
invoice and no circumstances have been found of any clandestine
removal. ;t was further urged that the finished goods produced an
physically we_ighe-:j before the entry In the stock register and simitarly

gvery consignment of goods is cleared only after physical weighment

of the goods.

5. The SCN was adjudicated vide order in original dated 28.2.2013
and the proposed demand of Rs 3,43,626/- on shortage of finished
goods and Rs 40,438 on shartage of raw materiai.s was conhfirmed
further penalty of Rs 3,43,626/- was imposed on the appellant
company under rule 25 read with section 11 AC and Rs. 40,438/~
under rule 15 of Cenvat Credit Rules, 2004 read with section 11 AC of
the Act and the payments had been made of the assessed the same
was appraopriated. Being aggrieved the appellant preferred appeal

before the Conumissioner(Appeals). The learned Commissioner

7



6 £ Appeal Nos, 56683 & 5060144

{Appeals) allowed the appeal in part by confirming the duty but was
pleased to delete the penalty imposed bath under Rile 25 of CCR and
Rule 15 of CCH read with section 11 AC of the Act. The e,
Commissioner in his order hac observed as follows while canfirming

the duty -

0.2 As the Anpellant has not been alde o explsin the

- reasons of shortage in finishadg goads as well ag inputs, duty
Invedved in such shortage is liable to be recaovared  from them,
The above finding finds force from the judgement of the Hon'ble
High Court of Madras in the tase of Alagappa Cements Pyt Lid.
Vs, CEGAT, Chennai ; 2010 {260) ELT 511 {Mad.} whereln it has
been held that ‘If reaily the inspecting officials did not make
proper verification of the stock at the time of inspection, It is
quite normal that the aggrieved  assessee would have

. Immediately obiected  to any such improper method of

verification of stock then and there, When two of the officlals
gave their statements expressing their ignorance about the
shortage of clinkers, it was for the appeliant to satisfactorily
explain the said defect in the main{enance of records or the

actual availabillty of stock,

6.3  The department has further atleged the charges of
clandestine removal on the goods found short. Howevar, 1 find
there is ne positive evidence adduced by the department to

prove clandestine removal, The burden to prove removal

without payment of duly is on the department. wmh’%tﬂf":

cofraborative evidence, It is legally untenable to show such’

removal only on the basis of certain aséumptiﬂns. The Ho_n_*_bl'_
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CESTAT, Delhi in the case of Swaroop Castings Pvt. Ltd. Vs.
. -

Commissioner of Centrat Excise, Meerut I ; 2013 (290) ELT
0392 (Tri.-Del.} has allowed the appeat by observing that the

tharges of clandestine removal cannot be upheld on mere

shortages. Therefore, there must be clear evidence and mere
shortage in final products, which could be due to varlety of
reasens, cannot be the basis of removal by evading duty. Thus,
the allegation of clandestine removal without any concrete
evidence does not have any merit In view of catena of
judgements in which & has been uniformly held that clandestine
removat is a serfous allegation which requires to be proved by
way of tangible evidence and allegstions on the basis of
assurnptions and presumptions are un-sustainable. The
:appeliant deposited the duty involved on the shortage of
.ﬁnished goots at the time of detection itself that is well before
Eésuance of show-cause notice, _Thcr‘eﬁ)i'EF imposition of penalty
equal {0 the duty Involved on the shortage under Rule 25 of
the Central Excise Rules, 2002 read with Sectlon 11AC will not
be appropriate in absence of any evidence to prove clandestine

remaoval”,

He further explained that the discrepancy in shortage is due to

estimation of the weight.

&. The ld. Counsel for the appeltant assessee urges that the stock
taking is an approximate stock figure, as is evident from the manner In
which the stock taking was done, The appellant maintained the stock
records on the basls of actual weight, whereas as at the bime of

Inspection-average weight of 10 pipes was taken and the same was

F
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applied to the approximate number of pipes of finished goods
avallable. Thus, the varlation and the giscrepancy found, which s
about 10% of the finished goods, Is normal variation. e further staled
that in absence of any instance of clandestine removal, the duty
assessed on the same on estimation, Is bad and fit to be sef aside, Sg
far the raw materfal ~ PVC resing fs concerned the grogs weight found
on the date of inspection was 1,61,500 kg and the shortage was
warked out at 7,683 kg which is less tham 594, AS such there being
minos variation, no adverse inference should have been drawn without
any cogent material ustifying the same. He further uraes that the
appellate authority in spite of appreciating the facts that the revenue
have not made out any case of clandestine removal and they have
made out a case of improper recording of praduction records and/or
record of raw materiats — inputs. As such, he has erred in confirming
the duty. Accordingly, he prays for setting aside the tuty confirmed by

the Irmpugned order.

7. The Id. DR relies on the impugned order. He further States that
even subsequent to the date of inspection the appellant have not
explained properfy the variatian in their records and physical stock
found at the time of inspection. As such when the appellate éuthority

have confirmed the duty, penaity is automatic,

8, Having considered the rival contentions, I find that the manner
of stock taking on the date of Inspection, have given an approximate
figure of the stock and Some variation s bound to happen. The

question for consideration is whether the variatien found is narmal

#
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calling for no adverse inference, or the variation is abnormal. In vigw
of there being, Mo Ir'FSi'-::]I‘ICE of any clandestine remaoval and nor there is
(R

found existence ofiin&ing of the records, I hold that the discrepancy or ﬁ“:”‘
i variation in the physical stock found, is a normal variation and does A4~
not calt for any adverse inference. I further find that the appeilant
assessee also have not made any attempt to expiain the variation

found at the time of inspection, except alleging that there is
: discrepancy in the manner of stock taking. I als¢ take note of the fact

that the appeilant have not protested the deposit of duty pursuant to

nvestigation and maintained sifence, till the issve of show cause

notice. In this view of the matter I reduce the duty confirmed by 50%

=
bEe
s

and further uphold the waiver of penafty by the Id. Commissioner
{Appeais). Thus, the appeal of assessce s albowed in part and the L

appeal of revenue is dismissed.

{Dictated and pronounced in the open Court)
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