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_ Dated: 22109/2016

To : ' ;I 'I‘.a'
Appellant as per address in table below "'
Respondent as per address i table below :

Final Order No. A/70852/2016-SMIBR] dated 09/09/2016

1 am directed to transmit herewith a certified copy of order passed by the Tribunal under section 35-C( 1) of the

Central Exeisc and Salt Act, 1944, @ Sy

Ass{(, Registiar

CApplication Appeal  Name and Address of Appellant
1 F/51067/2015 DHARAMPAL PREMCHAND LTD
1-62, SECTOR-G
NOIDA,UR N
201301
Name and Address of
Respondent
2 C.C. & C.E. & $.T.-Noida
C-56/42:. . SECTOR 62,
NOIDA,

UTTAR PRADESH-201307

y To ;.
Q&{gcatc;s) ! Consultant(s): "_{_,-
T. R. Rustagi, Advocate
SD-84, TOWER APARTMENTS,
PITAMPURA,DELHIL
110034 .

4 Bar Associaiion, CESTAT, Allahabad

5 Director Publications, Customs, Excise. IP, Estate, Dethi

6 Mis Cr;.ntax Publications Pvt. Lid., 1512-B, Bhishm Pitamah Marg, New Delhi-3

7 Company Law Institute of India Pvt. Ltd., No.2 {old 116,36), Vaithyaram Street, T. Nagar, Chennai-17
STwxmann Alied Service Pyt Lid., 59/32, New Roltak Road, New Delii-110005

9 Easy Service Tax Online Dot Com Pvt. Lid., 4074, Tscon Mall, Satellite Road, Ahmedabad-t5

10 LAWCRUX Advisors Pvt. Ltd., LAW House, 1-8, Sector-10, ¥ aridabad 121003 (Haryana)

{1 TaxindiaOnline.com Pvt. Ltd., 2nd Floor, Vasant Arcade, Vasant Kunj, New Delhi - 116070

12 Mark Profcssional Services Pvi. Ltd., 108, Bverest Block, Aditya Fuclave, Hyderabad — 38

13 The ICFA! society, 52, Nagarjuna Hitl, Punjaguita Hyderabad.-300082

14 M/S Knowledge Processing Pyt td.{tax nagementindia.com), FI-19,1st Floor,Cross River Mall,CBD
\9“22’6

Gyownd, Near Karkardgoma Court,Delhi- 110032
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. 2
APPEAL No. E/51087/2015-EX[SM]

{Arising out of Order-in-Appeal No. NOI!EXCUS!OOOKAPP&’?UQO1 15
dated 23/12/2014 passed by Comimissicner of Cenual Excise & Customs
{Appeals), Noida.)

For approval and signature: ’ : r

Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

"t, | whether Press Reporter may be allowed to see | No
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of j Yes
the CESTAT (Procedure) Rules, 1982 for

publication in any authoritative report or not?

3. Whether thelr Lordships wish to see the fair copy | Seen
of the order?

4. . | Whether order is to be circulated to the [ Yes

Department Authorities?

Dharampal Premchand Litd, ' ' “Appellant

Vs,

Commissioner of Central Excise, Noida - "~ Respondent
£

’s{mkppe-aran(:e:

Shri T.R. Rustagi, Advocate, for Appellant i
Sh.ri Pawan Kumar Singh, Superintendent {AR), for Respondent /7 ¥ .z

CORAM:
Hon’ble Mr. Anil G. Shakkarwar, Member (Techmcal)

Date of Hearing & Date of Decision D 09/09/2016 L

FINAL ORDER NO..198 532/,5-’0 TR
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Per: Anil G. Shakkarwar - ‘ S
The appellant, M/s Dharampal Premchand Limited, is

in appeal against Order-in-Appeal No.
NOI/EXCUS/000/APP/270/2014-15. |

2. | The brief facts of the case are that the appellant is
engaged® in the manufacture of Chewing Tobacco and
registered with Central Excise Department under Registration
No. AAACDI1952BXMO13 and availed Cenvat facility. The
appellant has procured plastic laminated packing pouches as
their inputs for packing their finished goods and avail Cenvat
credit of Rs.2,00,879/-. Subsequently, Hon’ble Suprerlj:‘;l‘e
Court ordered that plastic Jaminated packing pouches shoﬁ]'.'.d
not be used for packing of Chewing Tobacco. The said order of
Supreme Court was prgnounced on 11th May, 2011 and the
Cenvat credit, stated above, was taken by the appellant in
thei;‘ books of accounts for the period from March, 2009 1o
March, 2011, much before said pronouncement by the

Hon’ble Supreme Court. It appeared to Revenue that since the

plastic laminated packing pouches was brought into cannot

i be used after 11t May, 2011, the Cenvat credit of Rs.

i

[
1
:.’\

2,00,879/- availed on the same is recoverable. Therefore,
‘ .

Revenue issued a Show Cause Notice dated 07-12-2013. The

proposal in the Show Cause Notice was to demand and

recover Cenvat credit of Rs. 2,00,879/- under Rule 14 of

Cenvat Credit Rules, 2004 read with proviso to Sub-section

(1} of Section 11A of Central Excise Act, 1944. There were also




L

- proposals for charging interest and imposing penalty. The
appellant submitted before the Original Authority that the
plastic laminated packing pouches were in use for a long time

for packing of products Chewing Tobacco. and therefore, they

were cligible inputs for a long time and Cenvat credit was

availed on the same does not become ineligible because the
said plastic iaminated packing po_uches material cannot be
used for packing in the final product. They further stated that
at the time credit was taken there was no final order passed

“bv Hon’ble Supreme Court about use of the plastic laminated

i
y

packing pouches for the packing of go’ods' i question and .

therefore they were legally entitled to take Cenvat credit at the

time of receipt of such packing material as input. They
further stated that all the conditions for taking the credit were
satisfied and there could be no intention to take inadmiésible
credit. The credit was taken correctly as legal and admissible
under the law, and the said packing material procured iﬁto
- the factory was lying in the stock. The Original Aufhori_ty
could not appreciate the contentions of the ai)pellant;
TthOh Order-in-Original No. 07/DC/N- 1/2014 15 dated 23-
12 2014, the Original Author 1L}E\‘%vas confirmed the demand of
Cenvat 91'edit amounting to Rs.2,00,879/- under Rule 14 of
Cenvat Credit Rules, 2004 read with proviso to Sub-section
{1} of Section 11A of Central Excise Act, 1944 .and
clppl opnatc,d amount of Rs.2,00,879/- debited from Cenvat

account and further confirmed the demand of mterest of

N\
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RS.S,SQ,BIII/— under Section MAA of the Central Excise Act,
1944 and imposed penalty of Rs.4,01,758/- under Rule 15 of
Cenvat Credit Rules read with Section 11A of Central Excise

Act, 1944, The appellant  preferred appeal  before

Commissioner (Appeals). The Id.
Commissioner {Appeals) has decided the
appeal through _ Order-in-Appeal No.

NOI/E&CUS/OOO/APP/Q?O/QO14-15 dated = 23-12-2014,
wherein he has held that the Original Authority m&a@ erred
In imposing penalty under Section 11A of Central Fxeise A(fj;,
1944 since there is no provision of penalty ﬁndef aforeséiii
Section 11A of Central Excise Act, 1944 and set aside the said
penalty imposed and modified Original Order to that extent.
3. . Aggrieved by the Order-in-Appeal dated 23-12-2014, the
appellant preferred appeal before this Tribunal, the grounds
infer-alia, are as follows:-
{a) The Id. Commissioner {Appeals) has erred in not
appreciating the fact that at the time, the credit was taken
and at the time ti’xe- credil was utilized, the fact of taking and
utilizing the credit was perfectly legal and that under the Saj(j
Cenvat Credit Rules, 2004 there is 1o requirément of a::»nent';E
one correlation betweén the input and the finished goods and
that credit is admissible immediately after receipt of the
nputs.
(b)  The 1d. Commissioner {Appeals) could not appreciate

that the argument in the Show Cause Notice was that the

A




:: &:Ieﬁvat credit already taken (before 11-05-2011} attributable
to the stock of plastic material left thereafter 11-05-2011 was
termed as wrongly taken and there is no provision in the
Central Excise Rules providing that if input is eligible on the
date of taking credit and subse.quently the same is banned
from used the Cenvat credit already faken needs to be
reversed.

4. Heard the 1d. Counsel He has reiterated the grounds of
appcal, hHe has submitted a copy of Hon'ble Supreme Court
E:ui.iﬁg in the case of Collector of Central Excise, Pune Versus
D&u ichi Karkaria Ltd. reported at 1999 {112) E.L.T. 353 (8.C))
wherein fhe Hon'ble Supreme Court has held that when the
credit that has been validly taken, its benefit is available to |
the manufacturer without any Hmitation in time the ablo_ve
stated ruling has been relied upon by Hon'ble High Court of
Karnataka in the case of Commissioner of Central Excise,
Bangalore Versus Tata Advanced Materials Ltd. reported at
2011 (271} E.LT. 62 (Karnataka} wherein it has been held
that there is no provision in the rules which provides for a
}I'(’wersal of the credit by the Excise Authoritiesl except where it
Iias been taken irregularly and argued that when the ‘Cenvat
credit was taken it was eligible to him and therefore such
Cenvat credit cannot be recovered by the Excise Authorities.
5. Ld. D.R. relies on para 5 of impugned Order-in-Appeal.

0. I have taken the rival contentions into consideration. I

find that the date on which Cenvat credit was taken by the

a
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ppellant the mputs on which the Cenvat credit was ta*ke'rj‘?
WGre regt;zlarly in use for packing the fz;nished‘ product and

therefore the Cenvat credit availed was eligible. I also find

that Cenvat credit which is validly taken needs to bc revers;ed .
only when the inputs are cleared as such, I, further, note that

Rule 14 of Cenvat Credit Rules, 2004 provided for recovery of

il_'regularly availed Cenvat credit and it is beyond the scope of

said Rule 14 of Cenvat Credit Rules to recover the Cenvat

credit which was validly taken. I, therefore, hoid that the

. Show Cause Not'ice is misconceived and therefore, I set asjdq

i the Show Cause Notice, Order-in-Original and Orcier—inii’-"
Appeal and allow the appeal. The appellant shall be entitled

for consequential benefits, if any, in accordance with law.

{Dictated and pronounced in Court)

Ansari







