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"IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,

REGIONAL BENCH : ALLAHABAD

Appeal No.ST/51205/2015-ST[SM]
Arising out of Order-in-Appeal No.GZB/EXCUS/000/APP/220/2014-15 dated
26.11.2014 passed by Commissioner Customs, Centrat Excise & Service Tax
Moida.
For approval and signature:

HON’BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT {Procedure) Rules, 19827 : No

2. Whether it should be refeased under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? : Yes

3. Whether His Lordship wishes to see the fair copy
of the Order? : Searn

4. Whether Order is to be circulated to the Departmentat
Authorities? :Yes

C.C.E. & 5.7., Ghaziabad
. APPELLANT(S)

VERSUS
Raj Kumar Tyagi
..RESPONDENT (S)
APPEARANCE:
Shri Rajeev Ranjan Jt. Commissioner, (A.R.) for the Appeliant
Shri Rajesh Chibber, Advocate for the Respondent
CORAM:

HON’BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICAL)

" DATE_ OF HEARING & PRONQUNCEMENT : 31.

FINAL ORDER NO. ~ 76 7So/ 2016




2 Appeal No.ST-51205/15

Per Mr. Anil G, Shaklkarwar :

This appeal is filed by the Revenue against Order-in-Appeal

No.GZB/EXCUS/000/APP/220/14-15 dated 26.11.2014.

2. The brief facts of the case are that the respondent was awarded
with construction of 54 staff quarters by Ghaziabad Development
Authority. The respondents are registered for service tax u‘h_der
the category of construction of residential complex. It appeéred
to Revenue that the construction of 54 staff quarters for
Ghaziabad Development Authority during the period from 2007~
08 to 2009-10 satisfied the definition of construction of
residential complex. Therefore, the respondents were issued with
a show-cause-notice dated 10.10.2012 demanding scrvice tax
amounting to Rs,17,16927/- under Section 73 of Finance Act,
1004 for construction of said 54 staff quarters under the
category of construction of residential compiex, The respondent
produced copy of a certificate dated 4.12.2010 from Ghaziabad
Development Authority indicating that the said 54 quarters': were
staff quarters. The Original Authority confirmed the demand and
imposed equal penaity. The respondent preferred an appeal
pefore Ld. Commissioner (Appeai). The Ld. Commissioner
(Appeat) through his Order-in-Appeal N0.220/2014-15 dated

26.11.2014, has held that the definition of residentiai complex

under Section 65{(91a) of the Finance Act, 1994, exciudes — the

N




3 Appeal No.ST-51205/15

residential units from the levy of service tax, when the

residential complex is used for self and not sotd for any

consideration to any prospective buyers and that the said
quarters were constructed by the landowner by engaging the
services of construction service provider as residential staff
quarters and as clarified by CBEC, through letter
F. N0.332/16/2010-TRU dated 24.05.2010, the same is not liable
to levy of service tax. Therefore, the Ld. Commissioner (Appeal)
set aside the said Order-in-Original dated 21.02.2014, Aggrieved
by the impugned Order-in-Appeal dated 26.11.2014, the

Revenue is in appeal before this Tribunal.

3 The grounds of appeal, inter alia, inciuding that the certificate
dated 04.12.2010 issued by Ghaziabad Devetopment Authority
to the effect that the complex is being constructed by
respondent to this appeal are 54 staff quarters does not clearly
indicate as to for whom Ghaziabad Development Authority is
getting them constructed whether for themselves or for any
other agency. Therefore, said certificate is not concrete
evidence. Further, the Revenue has raised another ground that
in the case of clarification issued by CBEC dated 24.05.2010,
Government of India was service receiver and Ghaziabad

Development Authority is not government and the staff quarters

5\




4 Appeal No.ST-51205/15

are whether for government staff or not on that there is no

factual evidence.

4, The learned D.R. for Revenue took me through the grounds of

appeal.

5. The learned counsel for the respondent has argued that it is bléeé\

4\‘|7»Tnaterial, whether the service receiver is government. or not-;a'nd
that the finding of the appellate authority is that the residential
units  used fbr staff are not included in the definition of
residential complex and that the certificate dated 04.12.2010 is
ample evidence that the construction undertaken by respondent
was construction as staff quarters. Therefor% the grounds raised

by Revenue are not sustainable.

5. I have gone through rival contentions 1 do not find any merit in
the grounds raised by Revenue against the Order-in-Appeal. The
Revenue could not raised any ground to establish that the
findings in the subject Order-in-Appeal are not sustainable.
Therefore, I uphold the Order-in-Appeal dated 26.11.2014 and

reject the appeal filed by the Revenue.

(Dictated & pronounced in the open Cou_rt)
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