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IMN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAJABAD
COURT No. 1

APPEAL No, ST/51780/2015-[SM]
(Arising out of Order-in-Appeal No. NOWSVTAX/G00/APPL-1/101/2014-
15 dated 28/01/20135 passed by Commissioner of Central Excise & Customs
{Appeals-1), Meerut)
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Per: Anil Choudhary
The appellant is a service provider under the clagsification

“Renting of immovable property service” and 1s registered with
the Department. The appellant Is in appeal against Order-in-
Appeal dated 28/1 /2015 by which the disallowance of Cenvat

credit having beenn upheld for Rs.5, 760, 800/- in relabion to

Market Intelligence Report for Gurgaen and also Rs. 2, 88, 230/-

being towards brokerage expenses paid to realistic agency for
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finding tenant.

2. SCN dated 31/3/2013 was issued for the period 2010-11
proposing disallowance of Cenvat credit among others for
professional charges paid to GLM property consultants being
professional charges in respect of Market Intelligence Report for
the appellant. It appeared to Revenue that the services h_ax‘-’z:-.:._':u::eecl
- at Gurgaon, not at Noida. As such, the same has not been used
‘ in providing cutput services at Noida and regarding the amount
of Rs.2, 88, 230/ the same is in respect of invoices raised by the
DTZ International Property Advisers Pvt, Ltd, Bangalore staling
that fee¢ charged as performance Bonus to assessce towards
striking deal with Les.see dated 30/10/2010, voice dated
30/10/2010 states that amount charged towards performance
for the year 2010-11, without giving any specific name of the
tenant or person. The appellant contested the SCN, vide Order-
in-Original dated 07/02/2014 the proposed disal}.owan&; Was

confirmed along with interest and equal amount of penalty under
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Section 78 of the Finance Act, 1994, Being aggrieved the
appellant preferred appeal hefore the 1d. Commissioner (Appeals]
who vide the impugned order allowed the appeal in part, but
upheld the disallowance of Cenvat credit along with
proportionate amount of penalty, at Rs.&, 65, 080/~

3 Being aggrieved, the appellant is before this Tribunal,

4. The 1d. Counsel urges that the definition of “input service”
as given in Rule 2 {}} includes “market rescarch.” He further
urges that the search may be with respect to the existing output
service with respect to prospect of future output service. He
further urges that input service is with respect to the earning of
cental income, and it is an admitted fact that the business of the
appellant is renting of immovable property. He further urges that
ihe 1d. Comnissioner have erved In agreeing with the findings of
the Adjudicating Authority that the “market research” service
1‘?;t§'ceived, is with respect to the scope of rental income for the
a‘;ppellant and accordingly, the same cannot be said to be covered
4t Nojda. As regards the amount of Rs.2, 88, 230/- is concerned,
he points out from the finding of ld. Commissioner (Appeals)
which states that thus, the invoices states - Fee Charged for
performance 1o M/s Emirates Technologies Pvt. lid., and
ccmcludcdbyDTZ fIActually the service pertains to Real Estate
/—\genc:y Services. He draws my attention to clarificatory letter
dated 26/11/13 issued by the service provider DTZ. He states
giving reference to the 2 invoices in question that the service with

eference to Invoice No. 2034 dated 30/4/10 relates to Real

— 1
U

AN



Estate Agency Service Fee for leasing of office Space to “Pearsan
Group” 8th floor, Tower A, Knowiedge Boulevard, Noida and
similarly Invoice No. 2340 dated 30/10/2010 relates 1o Real
Estate Agency Service Fee for leasing of office Space to “Kronag”

in the 8th floor of Tower A, Knowledge Boulevard, both at Noida,

i

The darificatory letter further says that service tax charged, has

been deposited with the Service Tax Departinent along with other

services provided. The ld. Counsel further urges that in view of

the clarfication given that the inveices relates to brokerage
expenses for finding tenant raised by DTZ the 110111@11(2161‘{?;11"68
used in the inveice as performance or bonus, is synonymous with
brokerage or commission, and as such, the Jd. Commissioner
(Appeals) have erred in drawing adverse inference. He also staied
that it is not in dispute that the appellant have not earned rental
incoine from the tenants in question being Central Banlk, Kronos.
Accordingly, he prays for allowing the same. The 1d. Counsel for
the appellant have also demonstrated from a copy of Ledger
account of the input service providers which evidences that the
appellant have paid the service charges including service tax by
cheque and the appellant also deducted income tax at sourg\:_\"';{-l_a, as
applicable. The 1d. Counsel also relies on the m].illagr:g of
Honourable Bombay High Court in the case of Coca-Cola India
Pvi. Ltd Vs. CCE, Pune-1il 2009 (15) STR 657 (Bombay), wherein
it has been held that use of the word “activities” in the phrase
“activities relating to business” further signifies the wide import

of the phrase, the rule-making authority had not employed any
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©,Second category covers the services which are used for clearance

t.;fialifying words before the word ac:i‘.ivities., like main aclivities or
essential activities etc. 'L‘herefolre, it must follow that all and any
activity relating to business Falls within the definition of input
service provided there is a relation between input service/inpul
in the manufacture of output or the service activity. Therefore,
the ph.rase activities relating to business are words of wide
import. He, further, relies on the said ruling at Para 38, which
reads “as in the service tax paid on expenditure incurred by the
assessee among others on advertisements, sales promotion,
market-research will have to be allowed as input credit more
':.}.fé'ari:icularly if the same forms part of the price of final product of
the assessee on which Excise duty is paid. The appellant also
relies on the judgement of Honourable Bombay High Court in the
case of CCE, Nagpur Versus Ultratech Cement Ltd 2010 {20) STR
577 {Bombay} wherein the Honourable Court considering the
allowability of services received under the definition of “input
cervice” in so far as it relates to the manufacture of final
products is concerned, consiste of three categories of services.
The 1% category, covers services which are directly or indirectly

ased in or in relation to the manufacture of final products. The

" 310ducts up te the place of removal and the Third
(ategowmcludeg “input services” namely (i} services for setting
up modernization ete., {11} services used in an office of the factory,
(i) services like advertisement or sales promotion market
regsearch, storage uptoe place of removal, procurement of inputs,
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{iv] activities relating to business, such as, accounting, auditing,
etc. Thus, the definition of “input service” not only  covers
services which fall under the substantial part but also, covers
services, which are covered Lm.der the incluéivé part of the
definition. It is also clarified that ‘service” also includes \f;;r.‘jot,ZS
services used in relation to the business of manufacture of finai
product, being prior to manufacture of final product or after the
manufacture of final products. The expression “activities in
relation to business” in the definition of “input service” includes
activities which are integrally connected with the business of the
assessee. The ld. Counsel also draws my attention to Rule 6(5) of
CCR, 2004 which provides notwithstanding anything contained
in Sub-rule (1) (2) and (3}, credit of the whole of service fax paid
on taxable scrvices as specified in Sub-clauses would in clause 5
Real Estate Agency Service of clause {100} of Section 105 of the
Finance Act, shall be allowed unless such service ig Fiﬁscd
exclusively in or in relation to manufacture of exempled goods or

providing exempted services.

a. The 1d. AR, for Revenue relies on the impugned order. He
further states that the invoice in question indicates that it is with
respect to finding of tenant with respect to appellant is properly
for arriving at the linkup. Accordingly, the disallowance of Cenvat
credit is justified. As regards disallowance of credit on market
research report, he states that it is evident that the said report

could not he wutilized by the appellant service providez}'} for



providing taxable output service. Accordmgly, the disallowance
have been rightly made.

6. Having considered the rival contentions, | find that so far
the service of market researclh is concerned, the same relates to
professional services for market-research. Without recording any
finding that the appellant have no rental income from Gurgaon
and or have not made any investment either prior to obtaining
the report or after the obtamm of report for earning rental
income from the tenants, Accordingly, I hold that the said
expendifire is not with respect to carning of Revenue or
Pro -*iding of oufput service and as such, I hold the same is
madmissible, So far as the amount of Rs.2, 88, 230/-
concerned, being service tax to DTZ, it appears from the invoice
& clarification issued by the service provider thal the same is

with respeet to finding of tenant for the appellant with respect to

ithe property located at Noida. I remand this issue to the

"adjudicating authority for verification of the rent agreement with

the tenants and if the appellant have earned the income from
them, service tax so paid amounting to Rs.28,823/-
sh_all_ bg allowable. Accordingly, the appeal is allowed in part by
way of remand. |
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