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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH: ALLAHABAD

DIVISION BENCH
ST/Stay/52416/2014 and Appeal No. 5T/51928/2014 (DB}
Dated of Hearing /decision: 10/5/2016
[Arising out of Order-in-Appeal No. 09-ST/APPL/KNP/ 2014 dated
09.01.2014 passed by Commissioner {Appeal}, Central Excise &

Service Tax, Kanpur}
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Per: Anil G. Shakkarwar

Heard both the parties,

2.  This matier was dealt with by this Tribunal and disposed by
passing Final Order Mo, ST574/2011 dated 18.16.2011 wherein it was
held that the core guestion required {o be decided is whether the
Service Tax on  commission earned by mutuat fund distributor iz to
be paid by mutual fund distributor or mutual fund company daring
the period of dispute and the view of Id, authority below on the sbove
legal issues were not available. The impugned order in the said
appeal was sel-aside and matter was remanded o Criginal

Adiudicating Authority for de-novo deciston.

3. The brief facts of the case are that the appeltant was distributor
of mutual fund units and received commission from muteal fund
companies. Thne Commission received by the appeltant from the said
company stand taxed by authorities below on the ground that they
have provided Business Auxifiary Services o the mutual Fund

COMmanias,

4. In compfliance to the said directions of this Tribunal the Original
Autharity passed the Order-in-Original dated 24.12.2012 and
confirmad the demand and held that Service Tax amount of Rs.
39,81,720/- is liable to be paid by appelant. The appeliant preferred
appeal before Commissloner {(Appeals). The id. Commissioner

{Appeais) through his order dated 11.10.2013 directed the appeilant

to deposit 30% of Service Tax confirmed as pre-deposit. Further Id.

S\
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Conimissioner {(Appealsy  through  his Order-in-Appeal  dated
09.1,2014 dismissed the appeal for non-compliance of above slateg
Stay Order dated 11.10.2013 without aoing into the merits of the

Case,

5. Ld. Shri Dharmendrs Srivastava, C.A. contended that with the
issue of Notification No. 7/2005 (ST) dated 01/03/2005, the Kabitity
OF payment of Service Tax i on the Mutual Fund Company and not on
the appellant. Shri AK. Goswarni, the Id. Additional Commissioner,
AR has stated that the anpellant had to satisfy three conditions as
stated on Page 8 of Order-in-Originai dated 2441272012 and since the
sail conditions are not fulfilled By the appellant, the benefit of said
notification datey 0L/03/2005 is denied to the appellant by the

criginat authority.

©.  After careful considered of the submission made by both the
sides we find that fd. Commissioner (Appesls) as not based his
decision on merlt of the case particularty when Lhis Tribunal Rad
observed that the views of the authorities below on the legal issue
dealt with in this Tribunals above referred order dated 18.10.11 are
hot available. We are of the view that the matter is prima face in
favour of appellant with the issue of Notification No. /2005 (5T)
dated 01/03/2005. We, therefore, set aside the impugned order and
remand the matter to |d. Commissioner {Appeals) for decislons on

merits with diractions to hear the appellant without any pre-deposit,

o)
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7. Both the Stay and Appeai disposed in above terms. o Cosks,

{Dictated ang Prronounced in the open Court)

| o)
bl (Anil Choudhary)
{Anit (. .‘éimlﬂmnvm*] b [Jndieing
Member {Technical)







