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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

ST/Stay/52831/2014
APPEAL No.ST/52315/2014-CU[DB]

(Arising out of Order-in-Original No. 154/ST/ALLD/2013 dated
13/12/2013 passed by Commissioner (Appeals) of Cemtral Excise &
Customs, Allahabad)

Commissioner of Customs, C.E. & S8.T., Allahabad Appeliant
Vs,

.

Rajendra Prasad Contractor Respondent
Appearance:

Shri T.K. Sikdar, Assistant Commissioner (AR) for Appellant
None, for Respondentl
CORAM:

Hon’ble Shri Justice Dr. Satish Chandra, President
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 28/11/2016
Date of Decision 28112016

Per: Dr. Satishh Chandra
The present appeal is filed by Revenue against the impugned
Order-in-Appeal No.154/ST/ALLD/2013 dated 13.12.2013 passed by

the Commissioner {Appeals) Allahabad.
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2.

Heard Shri T.K. Sikdar learned A.R. for the Department. None

B

Al
appeared on behalf of the assessee, ne adjournment application on’,

record.

3. The brief facts of the case are that the respondent assessee is
registered under Section 09 of the Finance Act, 1994, with the
department of the service tax during the period under consideration.
Froni the impugned order il appears that:-

“The respondent received total of Rs.1,65,79,371/- as gross
value of services against taxable services provide to M/s Anpara
Power Corporation. Anpara, & appeared to be liable to pay
Rs.16,98,7407/- as Service Tax including Ed. Cess & S&H Ed. Cess.
They allegedly suppressed the gross value of services & paid
Rs.06,54,738/- Service Tax including Ed. Cess & S&I1 Lid. Cess,
They were asked by Superintendent, Central Excise & Service 'l“apg_\‘\:l_
Range, Renukoot-1l. Vide letter C. No. ST/Misc/RK.T-11/08/20117"
628 dated 15.04.2011 to clarify the same but they failed to clarify it.
The respondents allegedly have made short payment of Service Tax
by Rs.10,44,002/- during the relevant period, to the credit of Central
Government, thereby contravening the provisions of Section 68 of the
Act read with Rule 6 of the Rules. Thus respondents appeared to have
suppressed the material facts from the department by way of not
showing the correct amount of gross value received in lieu of
providing taxable services and by not paying due service tax. They
never allegedly disclosed these facts to the departments and have
made allegedly willfi] mis-statement suppressing the material facts
with intention 1o evade payment of Service Tax. By doing so, they
have allegedly made themselves liable for penalty under Section 78 of
the Act. Thus the provisions as contained in proviso of section 73(1)
were invoked and the demand was extended for the period for five
years. The appellants allegedly has not shown actual taxable value in,
the half yearly return in form ST-3 to the Superintendent, Centraii-_‘ﬁ_{
Excise Range-11, Renukoot contravening the provisions of Section 707
read with rule 7 of the Rules.

Accordingly a Show Cause Notice No.697 Joint
Commr/Alld/2011  dated 03.10. was issued by the Joint
Commissioner, Central Excise & Service Tax, Cominnssionerate,
Allahabad, requiring the respondents to show cause as to why:-
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(1) Service tax amounting to Ra.10,44,0027-should not be
demanded and recovered from them alongwith appropriate interesf
under the proviso to Section 73 (1) of the Act r/w Section 75 of the
Act.

(ii)  Penalty should not be imposed upon them under section 76 of
the Act for violation Section 68 of the Act read with Rule 6 of the
Rules. '

(i)  Penalty should not be imposed upon them under section 76 of
the Act for.

(iv) Penalty should not be impoéed upon them under Section 78 of
the Act.

That the respondents submitted their reply in defence vide their
letter dated 2.7.2012 inter alia stating that they did the work in Anpara
4A” & “B” Thermal Power Station as per work order allotted to them,
They had to collect the coal lying at different places within the power
generating unit and transport the same lo trunk hopper situated near
about 4 or 5 Km within the campus of Power station for which they
were paid Service Tax at different rates i.e. 35%, 40% and 70% as
fixed by the service receiver. Accordingly whatever amount of
Service Tax received by them was paid honestly to the Government
Account on TR-6 and GR-7 challans. The respondent had also
submitted the copies work order allotted to them.”

4. From the above, it appears that the Commissioner (Appeals)
hagg examined the issue in detail along with the evidence and the
same appears reasonable in the peculiar facts and circumstances of the
case specially when either in SCN or in OIO, the adjudicating
a{i{thority, has proceeded to segregate the portion of the work executed
in the contract while confirming the demand nor he took pain 1o
observe the nature of work while determining tax liability. In absence
of any specific findings by the department, we are of the view that the
service tax paid by the appellant on the basis of receipts under the

contract is appropriate. Therefore, the differential service tax as
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confirmed in the OlO is having no locus standi and is lable to he
'
4

dropped. Accordingly the penalties imposed are ajso not called for. .
4. In view of the above, we up hold the order passed by the
Commissioner (Appeals) along with the reason mentioned therein.

5. In the result, the appeal filed by the department is dismissed
and stay application s also disposed of.

{Dictated in Court)

J—— S:‘:‘-*—'—S{‘ ...... ; i . JU— gcg [
{Anil G. Shakkarwar) {Justice Dr. Satish Chandra)
Member (Technical) President
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