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TR e e s e i

IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
. BEGIONAL BENCH ; ALLAHABAD

5. T. Appeal No.52512/15

Arising oot of OIA  No NQI/SVTAX/QO/APRPL-1/08/2015-16  dated
237472015 passed by the Commissioner (Appeals-1), Central Exclse,
Mearut,
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2 S Appeal No. 52512435

Per Mr. Anil Choudhary

This is an appeal against order in appeat dated 23/4/15 passed
by Commissioner appeals, custom Excise and service tax, Noida by
which the application filed by the appeitant under VCES was riejected
upholding the order of rejection dated 11/9/14.
2 The brief facts are that the appeltant filed the VCES application
dated 27/12/13 for the service tax Hability to the tune of Rs.
16,88,159 (Rs. 16,38,988 tax plus Re, 22,781 educalion cess plus
Re.16,390 as SHE cess). Appellant also filed a copy of challan for Rs,
8,42,731 submitted with the Department on 31/12/13. The balance
amount was also deposited by the appellant within the prescribed time
that is, on or before 30/6/14 and intimation for the same was given to
the revenue vide |etker dated 14/7/14. Vide a |letter dated or 11/9/14,
for the first time, the Department informed the appellant that as per
their VCES declaration, they had deposited only Rs, 8,42,731/-
whereas the amounl to be deposited was Rs. §,44,080, teing 50% of
the service tax due. Accordingly without any opportunity of hearing,
for short payment of tax by Rs.1,349/-, the VCES-T declaration was
rejected,
3. Being aggrieved the appeMant preferred appeal before .
Commmissioner appeals who vide the impugned order was pieased to
uphald the rejection relying on the ruling of Honourable Gujrat High
Court in the case of Ramiiaben Bharatbhai Patel v. Union of India 2014

(35) STR 695 (Guj.}, wherein the Honourable High Court have held

that under the VLES's scheme, non deposit of 50% ¢f total tax declared by




S.T. Appeal No.32512/18

31/12/13, wherf!ﬁn It was pleaded that there was no deliberate default
and the amount being very small, Rs. 20,148, payment with interest
was offered by the applicant. Under proviso 1o section 107(4) of the
Finance Act, 2013 providing for payment of interest for delayed
payment of 2nd instaiment, appiicable to sub section( 4% ibid only and
nol to sub section (3) ibld, scheme makes no difference between tax
dues which is short paid due to bonaflde error and one which flows
from deliberate inaction. It was also held that there is no power for
relaxing or waiving the conditlon of deposlting 50% tax dues flowing
from section 107 ibid. In view of the admitted shortfail of Rs. 13459/~ in
payment of the first instalment on or pefore 31/12/13 the

Commissioner Appeals upheld the order of rejection.

4. The appellant Is absent in spite of scrvice of notice which was
iasued on 15/10/15. Hence as the matter Is small the same is taken up
for hearing and disposal with the halp of fearnedt D.R. Heard learned

D.R. in lengith whao relies on the Impugned order.

5. Having considered the grounds of appeal and the contentions of
the revenus, 1 find that there is no case of deliberate default an the
part of the appeilant. No opportunity was ever given to the appelant
after the filing of the VCES application ta remaove the defect, It was
anly after the payment of 2nd (final) instalment (100%)} on or before
30/6/14, when the appellant had admittedly paid hundred percent of
the tax dues under the scheme, that the objection for the first time
was ralsed by revenue vide letter cum rejection order dated 11/9/14. 1
fing that the facts in the present case are different from the facts
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4 ST, Appeal No S2512/8 %

before the Honourable Gujrat High Court where notice was Issued prigr
to final payment, Accordingly 1 hold that there has been miscarriage of
Justice in the rejection of the application under the VCES of the
appelfant withou! any oppotunity to remove the defects and further
without any opportunity to be heard, the order of rejection was
passed, Further there were no lax dues on the date of issue of
rejection order. In this view of the matter I set aside the impugned
order and allow the appeal, The VCES application of the appellant is
heid to be in order and deemed to be accepted under the scheme,

read with the provisions of Finance act, 2013,
b. Thus, the appesi is allowed.

{Pronounced in the open Court)
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T (ANIL CHOUDHARY)

MEMBER (JUDICIAL)







