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Appesl Nos, ST/57EG 20

ST GRS

CUSTOMS, EXHCISE & QERV',EFEE TAN APPELLATE TRIBUNAL,
' REGIGNAL BENCH @ ALLAHABAD

Single Member Bench ‘
Appeal Nos. ST/S2789/2014 and ST/52756/2014 {(SM)
out  of Order-in-Appeai  No. NOT/EXCUS/O00/APPL 254
3 14- tated 23/12/2G13 passed by Commissioner {Appeais),
Custams, Central Bxcise & Service Tay, Moidad
ar annrova! and s
Hon'nle Shri Anil Choudhary, Judicial Membet
Whether Press Reporter may be allowed to
see the Order for publication as per Rule 27
of the CESTAT (Procedure) Rules, 19827 5-
Whether It would be refeased under Rule 27 "
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or
nat? .
S SR )
Whether their Lordships wish to see the fair
copy of the ardear? !
s to be circulated to the

et Authorities? AN

Moo Citizen Cooperative Bank Limited Noida Appeilant (in beth Apg
3L jrle DAl i oo G w-%%%
Vs, /f:;*”?j\s AEETACN

'\%:' \‘;\

CUCE & ST NOIRA Fespondent

B o s g s e g
Mpnamrance:

CSl“ri R. Krishnan, /‘\dvocc}tc‘

o ‘mt f‘c‘ the ﬂ ﬁi;(‘mm

Covams: Hon'ble Shri Anfl Choudhary, Judicial Member

Fery Anli Choudhary
the appellant s a Co-operative Bank Lid. providing taxable servics

uirter the head “Banking and other Financia! Services’ “and s registared with



the Service Tax Department. They are in appeal against Camimaon Qréer-is-

peal dated 23/12/13, whereby the appeal of the appelisnt assessee was
allowed in part and the appeal of the Revenue was also allowed increasing

the penalty under Section 76 of the Finance Act, 1944 to Rs.1,94,322/~

2. The issues involved in this Appeal are:-

(a) Whether the non disclosure of the CENVAT Credit entitierment i
e service tax return s fatal to the eligibility for the benefit of CENVAT

Credit when due to imperfect understanding in the earty stages of availing

CENVAT Credit for the first time ST-3 return was not correctly

(Amount involved being Rs.1,94,322/-) Showing the CENVAT Credit availed

cetalls

(by  Whether Cenvat credit can be cisallowed on the input service of
catering service used while providing Banking end Financial services by the

appeliants (amount involved being Rs.48,815/+)

(¢)  Whether the Appeilate Commissioner was right in imposing
penalty equal to the Cenvat Credit disallowance as above by allowing the

department Appeal t the Order-in-0riginal

(d) Whether the entive duty demand is time barraed - demand

pertains to 2007 and the show cause notice was issued 2012,

3. The briefl facts art_ that the appeliant Bank availed Cenvat credit on the
input services received by making entries in the prescribed register.
However erroneously the fact of availing Cenval credit was ot disclosed in
the ST-3 Return for the period April 2007 to September 2007, From ihe

.

copy of §T-3 return Annexed (o the paper book, it 15 seen that the appeliss

e
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nave neither shown the gross taxabde amount, nor shown the amount of
~anvat availed. In the column for service tax payabie, they have shown the
net adjusted tay pavable (after adjusting the Cenvatl credit availed with tax

in the course of audit done some Hme durfng the year 2011 it

that the appellant has paid service tax short, amaounting

- for the period Aprit to September 2007, it was also observed

that Cenvatl credit amounting to Rs.48,815/- availed during the financial

-

rear F0G08-2009 to 2010-2011 on the input service, being ‘canteen service’
L ) = f

Hgible sarvice for the appellant engaged in providing benking ana

other é’:i".r.“:z-mc:ial sorvices. It was also observed that the difference in the
service Lax value shown o the ST-3 Returns as well as in the Balance-Sheet
for the financial year 2006-07- to 2010-11 total difference of service tax
curnon Lo Re 689 100/ accordingly show cadze nodtce was issuyed dated

for the extended periocd propoesing te adjudicate and recover

service tax short paid Re.2,09,841/- and also for disallowing Cenvat credit
avaiied on catering service Rs.48,815/- along with interest and further

dy was proposed under Section 76 of the Finance Act, 1994 and also

under Rute 15 of Cenval oredit Rules,

2 appellant assessee contested the show cause F‘OULL by filing reply
bringing to the notice that there was clerical errar in reflecting the gross turm

over and Cenvat credit in the Service Tax returng, they being new o service

tax provisions and praciice. It was demonstrated that there was an excess

amount remitted in cash for service tax as on 31.3.2007 and aiso reflected

in the half yearly return R8.32,987/- and further it was shown that Cenvat

oredit o b

ed during the period April to September 2007, particular in the

rronth of July, August and September, amounted to Rs.1,94,322/- totaliing

ey



5f the amount paid

fhere remains an excess paid amount of Rs.17,468/- (227308-2098471;

or 30/9/2007. So far as Cenvat credit availed o catering service, it
stated that the appellant holds periodical meeting with their customer's in

Il

order to get the feedback from the customers, and also (o radress b

13T
complaints which ultimately promotes their business of providing Baniding

cervices. In the meetings, the customers are provided with snacks and tas/

coffee and accordinaly on the bil of the caterer, where service tax has i
iavied, Cenvat credit have been rightly availed. Vide Ordear-in-Originat dat

) !

30/7/2013, wherein the proposed amount of Re. 2,009,841/ was
|'i i !

along with interest and further penalty of Rs.1,04,920/- was imposed under
Section 76 of the Finance Act, 1994, The proposed amount of Cenvat credit

for the catering service Rs.48,815/- was also disatlowed with intergst anc

[

further equal amount of penalty under Rule 15 of CCR was imposed. 1

appears, the third issue being difference in service tax Rs.69,4007- was

dronped,

5. Being  aggrieved  the  appellant preferred  appeal  before the
Cormmissioner {(Appeals). The Revenue also preferred appeal before the d.
Commissioner (Appeals) for enhancement of penaity under Section 7& to
100% from the level of 50%, imposed by the adjudicating auti‘ﬁ.oritig’;_’ Vigde

the impugned order the Commissioner (Appeals) aflowad adiustmoent of

Cenvat credit and modified the dernand reducing it to Rs.1,94,322/-

Aliowing the Revenue's appeal the Id. Commissicner (Appeals) incraased

penalty 100%, that is to Rs.1,94,322/- So far the disallowance of Cenvet

L
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ST/RE7H0/2014 (51
credit on catering service s concerned, the same was upheld. Being

agoricved the appellant assessee is in appeal before the Tribunal,
i, Counsel for the appellant-assessae states that the allowability
of caterng service as 2n input service is no tonger res Integra and the same

1 held to be aflowable in @ catena of decisions of the Tribunal and

ave e

particuiarty in the case of Ultra Tech Cement Limited by

mMbay High Court, He further states that good customer
refations is very impartant for the banking business and in such customer
meeté.‘gf{lgs where the grievances are redressed of the customers, the assessee
can alsn promets thelr new services as well as they get feedback in
improvement of thelr services. Thus the said input service is utilised in

rendering thelr output service, and as such, the Id. Commissioner erred in
uphelding the disallowance. So far the issue of not allowing Cenvat credit
availed on input services during the period April 2007 to September 2007, it

Lo et
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same Is agsinst the provisions of law and the scheme of
Cenvat cradit. In the facts and circumstances that inpul services have been
recaived and the appellant have paid for those services including the service

availed the Cenvat credit in the register, only for the clerical

mistaie in the returm, of not reflecting the amount in the proper column,
Canval credit cannot be denfed. The ld. Counsel have further emphasised
that even in cases whare exemnption is denied in the case of Excise duty or

service tax, in o such cases Cenvat creditl have always been ailowed for

calculating the net tax liability., Accordingly he prays for aliowing the Cenvat

for the pericd April to September 2007. /Lt
'L.n’
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The learnedly AR, refies on the impugned
that, as the assesses have made mistake by not ¢

in the return, they are not entitled for the seme and

:_ , I I
correctly raised.

&, Having considered the rival contentions i held

avalled on catering service is allowable as the same is direc

business of the appellant of banking and other financial services. 1z
without saying that satisfied customers, will lead Lo increased Gu

i

development.  So far the Cenvat credit is concerned for Aprl Lo

2007, the appellant have filed in the paper ook details of the i
date etc. amount of service tax paid etc. is reflected. 1 hoid e

appellant will be entitled to Cenvat credit for the pericd In question. |

remand to the adjudicating authority for the limited purpose te ve
: amount of Cenvat credit and allow the credit accordingly. Upon such
adjustment, if any amaount of tax is feund he pavable, the same shall be

2

paid by the appellant in accordance with law. Thus the appeals are aliowsad

.
hoid that extended period of limitation is not invocable in the facts and

circumstances,

g, Both the appeals are allowed,

(Dictated and proncunced in the open Court)
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