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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD
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5.7, Appeal No.52795/15
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5.1 Appeal No 52785715

Per Mr. B.Ravichandran :

This appeal i5 against order dated 08.05.2015 of Commlssioner
{Appeals), Alishabad. Appellants are engaged in providing toxable
services like, man power supply service etc. Proceedings were
initiated against them for short payment of service tax In respect of
sorvices rendered to M/s Hindalco Industries. The issue is relating to
non-inclusion of PF contribution and benus for man power supplied to
the client in the taxable value for discharging service tax, After due
process, the original authority confirmed & demand of Rs.4,96,691/-
and imposed equat penalty. On appeal, the Commissioner {Appeais}
upheld the original order except for affowing re-calculation of tax
liability on cum-duty basis and setting aside Lhe penaity on the
appellants. Aggrieved by this grder, the appellants are hefore us.

2. The |d.Counsel for the appellants, Shri 5. B. Shukia submitted
that

(3) The Provident Fund consist of contributions made by the
employee and his employer. The employer's contribution has been
received from /s Hindalco Industries and fully paid to the Regional
provident Fund Comrnissloner. No amount is retained by the
appellant. It is not a wage or salary and as such not a coﬂ_SEﬂeraticm
for service rendered ;

(b) The honus payments are incentives for workers, It s not a
fixed amount and as such cannct be added to the taxabie
consideration |

{c) The Hon'ble High Court of Deihi in the case of

Intercontinental Consultants and Technocrats Put. ttd. @ 2012 {i2)
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‘TMI-350 (Dethi-HC), hetd that expenditure or costs incurred by the

seEivice prﬂvf&er in the course of providing  the taxable service cannot '

be considered as gross amount charged for such service ;

{d) the gmendment has been made in Section 67 of the Finance
Act, 1994 through Finance Act, 2015 to the effect that gross
consideration for a taxable service shall include all reimbursable
expenditure  or cost incurred and charged by the service provider.
Th;:}ugh CBEC letter dated 28.02.2015 stated that the Amendment is to
give cffect to the intention of the legislature thal such inclusions are
always to be made, such intention alone cannol be ground for giving
to the same prior o such amendment ;

fe} There is no suppression of fact or Intention to evade
payment of service tax. Hence, the demand for extended period Is not
sustainabie.
3. The (d.A.R. for the Revenue, relterated the findings of the lower
Appeliate Authority.
4, we have heard both the sides and examined appeal recards.
The short point for decision s the correctness of incusion of MF
amount and bonus In Lhe gross consideration for service tax purposg,
We tind that the d.Commsuiones {(Appeals) already walved the
penalties imposed on the appellants Invoking provisions of Section 80
of the Finance Act, 1994,
k. We find that similar issue came up for consideration by the
Tribunal in the case of M/s Neelav Jaiswal & Brothers Vs, Commr. of
Central Excise, Aliahabad : 2014 (34) STR 225 (Tri.-Del.). The

Tribunal also took note of the decision of the Hon'bie Delht High Court
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in the case of Intercoptinenntal Consuttants and Technocrats Pyl. f4d.

{supra}. 1t was tield

v It s adnnitted thal Fhe fiability to remit Pravident Fund to
Provident Fund Authorities 1s & statutory Habitity on the
appeflant, an empfoyer of persons whe were deployed to seive
the needs of M/5. Hindatca Industries Lid., towards the [axable
nanpower recruitment or SUppY agenty’ service. Mfs, Hindalco
considaration for such taxahle service provided by the appaeliant
had remitled to the appeflant nal oy the amount agreed {o
between the parties for remunerating the personnef 50 deployed
but atso the amount of providen! fund payable by the appefant
bo Provident fund guthorittes, o terms of the appeflant’s
statutory abligation. PBoth these antoUls therefore constitule
the aross amount charged by the appetiant for the taxatie
sorvice provided (@ Mfs, Hindalco industries Lid., since the
taxable service Wag provided for & consideration i mancy. Eoth
these Smounts therefore constitute the gross amount charged
by the appellant for having provided the taxahle service.”

6. The above decision of the Tribunal was also referred to by the
Hon'ble High Court of Allahabad in the Case of H. M. Singh & Co. Vs.
Commr., of Custams, Central Excise & Gorvice Tax @ 2015 {37) STR 172
(AL}

7. The bonus amount paid as incentive to the personnel deplayed
by the appetlant is also rightly Includable in the tolal consideration for
servicg 1ax) purposes. Thesc are additional rermunerations though not
as per prefixed periodicity and quantum.

8. Considering the shove discussion, we find no meﬁt in the
present appeal and accordingly, dismiss the same.

(Pronounced in the open Court D_r_*_r....'.[.._ﬁ..:...ﬁ.,'_?,.:._ﬁﬁ .

{B. RAVICHANDRAN)
MEMBER {TECHNICAL}






