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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
REGIONAL BENCH : ALLAHABAD

sp-54053/14
& S.T. Appea} No.53631/14

Arising out of 0/0 No. KNP~EXCUS—OOO«COM—034—13-14 dated
29.03.2014 passed by Commr. (Appeals) of Central Excise & Service
Tax, Kanpur.

For approval and signature:

HON‘BLE MR. ANIL CHOUDHARY, MEMBER (JU DICIAL)
HON’BLE MR, ANIL G. SHAK_K!\RWAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 15827 t No

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? P Yes

3. Whether His Lordship wishes {0 see the fair copy
of the Order? : Seen

4. Whether Order is to be circulated to the Departmenta!
Authorities? T Yes
{

o

M/s Concrete Udyog Lid.
L APPELLANT(S)

VERSUS

-~ commr. of C.Ex. & S.Tax, Kanpur
RESPONDENT (S)

APPEARANCE

S/Shri Atul Gupta & vaidhav Dixit, both Advs. for the Appeilant (s)
Shri D.K. Deb Asstt Commy (A.R.) for the Department

CORAM:

HONBLE MR. ANIL CHOUDHARY, MEMBER (JUDICIAL)
HON'BLE MR. ANIL G. SHAKKARWAR, MEMBER (TECHNICA};’)MM
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2 8.1 Appeal No.33631/14

Per Mr. Anil Choudhary :

The appellant, M/s Concrete Udyog Ltd, is in appeal against the
Order-in-Original No. KNP-EXCUS-000-COM-034-12-14 dated
29.03.2014 passed by Commr. of Central Excise & Service Tax,
Kanpur.

2. The brief facts are that during the period of dispute June 2007 &
March 2012, the appellant have done the work of clearing/ supplying
laying and jointing the concrete pipes, construction of concrete cradie
bedding for these pipes and other related works as a contractor for
U.P. Jal Nigam ;and have received payment against the said work/
service. It appeared to Revenue that the said work/ service provided
by the appellant falls under the category of ‘Work Contract Service’. If
further appeared that the service rendered by the appellant became
whoily exempted from taxable service vide Notification No. 12/2012-
5.T. dated 17.03.2012 as amended by Notification No 25/2G12-ST, it
provided exemption to Service provided to the Government or local
authority by way of erection, construction, maintenance, repair,
alteration, renovation or restoration of pipelines, conduit or plant for
(i} drinking water supply (ii) water treatment (i1) sewerage treatment
or disposal. Accordingly, to it further appeared to revenue that prior to
the exemption Notification dated 17/03/2012 the appellant was
required to pay service tax under thé category of ‘Work Contract
Service’. Accordingly service tax amounting to Rs.3,36,90,351/~ was
proposed to be recovered with interest. Further, penalty was proposed
under Section 76,77 & 78 of the Finance Act. The SCN was adjudicated

on contest vide O/0 dated 29/03/14 which is the impugned order and
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S.T. Appeal No.33631/14
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the proposed demand was confirmed with interest, and further
penalties under Section 76,77 and 78 were imposed along with penalty
under Section 70 of the Finance Act. Being aggrieved the appellant is
in appeal before this Tribunal, on the ground that the adjudicating

authority have travelied beyond the scope of SCN, the appellant is not

liable to pay service tax under Works Contract Service among other
grounds.
3. The Ld. Counsel for the Appellant, Shri Atul Gupta points out the
~issue of classification and taxability was examined by the larger Bench
of this Tribunal during the pendency of this appeal in the case M/s
Lanco Infratech Ltd. Vs. CC, CE & S.T. vide final order dated 28/04/15,
reported at 2015/TIOL/768/CESTAT/Bang./Lb. The issues for before
the larger Bench were as follows: -

“In the above circumstances, we indicated that we

would hear and dispose of issues which are common, excluding the

issue whether works contract was a taxable service prior to
01,06.2007. Al partics identified for disposition by this Bench.

Revenue does not demur. The issues presented for our consideration

are:
Issues:

A} Whether laying of pipelines for lift irrigation systems,
transmission and distribution of drinking water or sewerage,
undertaken for Government/ Government undertakings
should be classified under ECIS as erection, commission or
instaliation of plant, machinery, egquipment or structureé,
whether pre-fabricated or otherwise; or installation of
plumbing, drain laying or other installations for transport of

fluids, enumerated in Section 65 (105) (zzd) and defined

%j"




B)

C}

D)

4 S.T. Appeal No.53631/14

Section 65(39a), during 16.06.2005 to 31.05.2007; or must
be ciagsified under CIcs, as amounting to construction of
pipeline or conduil; and if classifiable under tiie later
provision, whether the activity is not taxable since it is not
used to or to be used, engaged or to engaged pri_mariiy for
industry or COMMerce;

Whether construction of canals for irrigation pun.‘poses and
laying of pipelines including as part of life irrigation
systems, undertaken for the Government/ Government

undertakings is liable to service tax under WCS as turnkey

projects, including ~ engineering, procurement and
construction or corymissioning projects under clause () of
gxplanation (i) in the definition of WCS or is excluded from
the ambit of WCS since itis in respect of a “Dam” and thus
stands exciuded from WCS, as defined;

whether, turnkey projects, including  engineering,
procurament and construction or commiissioning  (EPC)
projects specified in clause (e) is merely an enumeration of
the mode of exccution of taxable services and is exigible W
service tax as an independent species of works contract
Service;

Whether, even if clause (e) in Explanation (ii) of WCS is
considered & distinct and Independent service, wheare
constructian of canals for frrigation purposes and laying of
pipelines either as part of lift irrigation systems’ of for
transport  and distribution of water is undertaken for
Government/Government undertakings, the same is more
appropriately covered under clause 9b0 of WCS, Le.
construction of a new building or @ civil structure or part
thereof, or of a pipeline or conduit, by applying principles of

classification set out in Section 65A(2) (8) & (b) and thus

.




S.T. Appeal No.53631/14

fall outside the ambit of levy, since the activity is not
primarily for the purpose of commerce of industry; or
whether a contrary view that clause (&) being an
independent entry, activities falling thereunder would be
taxable even if the rendition of service thereby or
thereunder, was not primarily for non commercial or non
industrial purposes; and

E} Whare execution of the whole or a part of the work is sub-
contracted on back to back basis by the main contractor to
the Government/ Government undertakings, whether levy
of service tax in the hands of appellant {main contractor) is
valid under WCS, in the light of the judgement in State of
A.P. Vs, L & T Ltd -2008-TOIL-158-VAT-5C.”

The Ld. Counsel further points out that their work executed by the U.P.
Jal Nigam falls under the category of the issue B or D stated above,
The Larger Bench of the Tribunal have held that the issue B,C and D,E
are overiapping and on integrating analysis have accordingly, held as
follows:-

“(g) We are thus left with the activity of construction of

pipelines/ conduits under the turnkey / EPC mode. When the
construction is for Government/ Government undertakings and
for water supply or sewerage disposal purposes, prior o
01.06,2007 this activity is classifiable under CICS and is
excluded from the purview of the definition. Under clause (b}
under Explanation (ii) of the definition of WCS, construction of
a pipeline or a conduit primarily for the purposes of commerce
or industry is an activity falling within the definition of WCS.
This provision in the definition of WCS is extracted from the
definition of CICS, in pari materia. Construction of pipeline or

conduit {otherwise than under a turnkey/EPC mode), when

il




6 S.T. Appeal No.53631/14

executed for Government/ Government undertakings for
transmission of water o sewerage would be ottside the ambit
of levy of tax, in terms of the definition itself, sirce thig would
undisputedly fali within the ambit of sub-clause (b) of WCS.~

The Ld Counsei further urges that as held by the Large.r Bench, their
activity of construction of pipeline ete. for U.P. Jai Nigam, is not a
taxable activity. He further urges that as the Ld. Commissio_ner did not
have the benefit of the law pronounced by the Larger Bench, the
matter may be remanded to the Ld. Commissioner for a fresh dec_ision
on merits, keéping In view the findings of the Larger Bench of this
Tribunai,

4. Ld. A.R. for Revenye relies on the impugned order. The Ld. A.R.
further agrees that the Ld. Commissioner did not have given the
benefit of order of the Larger Bench and accordingly, this Tribunali may
Pass an appropriate orders,

5. Having considered the rivai contentions, we dgem it fit and
proper in the interest of justice and accordingly, set aside the
impugned order and rémand the matter back to the Ld. Commissioner/
adjudicating authority for a denovo decision on merits after hearing
the appellant and considering the law laid down by the Larger Bench.in
Lanco Infratech Ltd. (Supra) and other rulings. Thus, the appeal is
allowed by way of remand. Stay petition also stands disposed of.

(Pronounced in the open Court)

— e e
(ANIL G. SHAKKARWAR) (ANIL CHOUDHARY)
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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